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In the United States District Court for the 
District of Arizona 


No. Cin.-1798 Phx. 


oP H W. HELD, 
Plaintiff, 
¥S. 
UNITED PRODUCERS AND CONSUMERS CO- 
OPERATIVE, &@ Corporation, and SOUTH- 
WEST CO-OPERATIVE WHOLESALE, a 


Corporation, 
Defendants. 


COMPLAINT 


Comes Now the plaintiff, Ralph W. Held, and 
for his complaint against the defendants, alleges: 


‘7 

The Plaintiff, Ralph W. Held, is a citizen of the 
State of Iowa. The defendant United Producers 
and Consumers Co-Operative is a corporation incor- 
porated under the laws of the State of Arizona, 
and the defendant Southwest Co-Operative Whole- 
sale is a corporation incorporated under the laws 
of the State of Arizona. The matter in controversy 
exceeds, exclusive of interest and costs, the sum of 
Three Thousand ($3,000.00) Dollars. 


atte 
That on or about the 22nd day of March, 1952, 
plaintiff entered into a contract with the defendants 
in writing according to the terms of which the de- 
fendants agreed to employ the plaintiff as manager 
for a term of three (3) vears beginning on the Ist 
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day of April, 1952, a copy of which contract is 
attached hereto marked ‘‘Exhibit A,’’ and by this 
reference made a part hereof. 


TTT. 

That on or about the Ist day of April, 1952, pur- 
suant to the terms of said contract of employment, 
the plaintiff entered upon the service of the defend- 
ants under said contract and has ever since been 
ready, willing and able to perform all of the obli- 
gations on his part to be performed as provided in 
said contract. 

IV. 

That on or about the 20th day of June, 1952, the 
defendants and each of them, wrongfully discharged 
the plaintiff and cancelled the contract and notified 
the plaintiff that his services were terminated. 


V. 

That as a result of the wrongful termination of 
said contract, the plaintiff has heen damaged in the 
sum of Twenty-five Thousand, Four Hundred Ten 
and 50/100 ($25,410.50) Dollars. 


Wherefore, plaintiff prays judgment against the 
defendants and each of them, in the sum of T'wenty- 
five Thousand, Four Hundred Ten and 50/100 
($25,410.50) Dollars, together with his costs herein 
incurred and expended. 


JENNINGS, STROUSS, 
SALMON & TRASK, 


By /s/ O. M. TRASK, 
Attorneys for Plaintiff. 
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EXHIBIT A 


Manager's Agreement 


This Agreement, made and entered into by and 
yetween Ralph W. Held, hereinafter called Man- 
ier, and Southwest Co-Operative Wholesale and/or 
United Producers and Consumers Co-Operative 
1ereinafter called Company, Witnesseth: 


In consideration of the mutual obligation of the 
parties hereto, It Is Agreed as Follows: 

1. That Company hereby employs Manager in 
he capacity of General Manager of its business for 
1 period of three years beginning April Ist, 1952, 
ind Manager agrees to give his exclusive time to 
he management and promotion of the affairs of 
he company. 


2, That Manager shall have the right to employ 
ind discharge all persons needed to carry on the 
iffairs of the business; shall supervise all personne! 
inder independent contract with Company for the 
listribution of its products in aeccordanee with the 
yrovisionus of such contract with such person, and 
shall immediately report to the executive officers 
of the Board of Directors any misconduct or failure 
of duty of Company’s employees, or of any sales- 
nan. 

3. That Manager shall furnish a corporate surety 
yond to Company indemnifving Company against 
oss of any moneys, merchandise, or any properties, 
xeeasioned by his default of duty, such bond to be 
man amount designated by the Board of Directors 
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of Company. The premium for such corporate - 

suretv bond shall be paid by Company. 

4. As fixed compensation for Manager’s services 
hereunder, Company agrees to pay the Manager as 
fixed compensation for first vear’s period a salary 
of $10,000.00. 

It is understood and agreed that Manager’s moy- 
ing expense from Des Moines, Iowa, to Phoenix, 
Arizona, shall be paid by the Company, but expense 
shall in no event exceed $500.00. 

Compensation for the second and third years of 
this three year agreement shall be at the rate of 
$10,000.00 per annum plus two (2) per cent of the 
net income of Company. 

It is further understood and agree that at the 
expiration of this three-year agreement, it may he 
renewed for another three-year period by the 
mutual consent of the parties hereto at the same 
rate as specified for the final two vears of this 
agreement. 

It Witness Whereof the parties have placed their 
hands to duplicates hereof this 22nd day of March, 
A.D. 1952. 

Company : 

SOUTHWEST CO-OPERATIVE WHOLESALE 
and/or UNITED PRODUCERS & CONSUM- 
ERS CO-OPERATIVE, 

byes wale, SMITH, 


President. 
Manager: 
/s/ RALPH W. HELM. 


[Endorsed]: Filed October 10, 1952. 
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ANSWER 


The defendants in the above-entitled cause for 
their answer to the plaintiff’s complaint therein, 
admit, deny and allege as follows: 


Ji. 

They admit the allegations of paragraph num- 

bered I of said complaint. 
II. 

Answering paragraph II of said complaint, the 
defendants deny that they ever entered into the 
contract in writing therein described and referred 
to and deny the execution by the defendants, or 
either of them, or by the authority of either of 
them, of the so-called ‘‘Manager’s Agreement,’ a 
copy of which is attached to said complaint as Ex- 
hibit A. In this behalf the defendants admit that, 
under the cireumstances hereinafter set forth, one 
W. L. Smith who was then president of the Board 
of Directors of each of the defendants, signed his 
hame to said ‘‘Manager’s Agreement,’’ and that 
thereafter, to wit, on or about March 22, 1952, the 
plaintiff signed the same; but the defendants allege 
that said purported agreement is, and at the time 
of the attempted making thereof was, unauthorized, 
illegal, contrary to public policy, and void, because 
of the following facts, which the defendants allege 
to be the facts, to wit: 


(a) That the Articles of Incorporation, together 
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with the bylaws of each of the defendants, provide, 
as the plaintiff at the time when he attempted to 
make said contract well knew, that the affairs of 
the corporation were to be conducted by a board 
of directors and that the board of directors had 
the power to appoint and remove at pleasure all | 
officers, agents and employees of the company, and 
to appoint a manager who was to hold office at the 
pleasure of said board; but in violation of said 
provisions said manager’s agreement purports to 
employ the plaintiff for the full period of at least 
three years, beginning April 1, 1952, and to give 
him the right and authority to employ and dis- 
charge all persons needed to carry on the business 
of the defendants. 


(b) That at the time of the attempted making 
of said manager’s agreement, the board of directors 
of the defendant United Producers and Consumers 
Co-Operative consisted of seven members, each of 
whom was holding office for a three-year term, and 
the terms of office of three of them were to expire 
in October, 1952, the terms of office of two of them 
were to expire in October, 1953, and the terms of 
office of the remaining two were to expire in Octo- 
ber, 1954, and the board of directors of the defend- 
ant Southwest Co-Operative Wholesale consisted 
of ten members, each of whom was holding office 
for a three-year term, and the terms of office of 
three of them were to expire in October, 1952; the 
terms of office of another three of them were to 
expire in October, 1953, and the terms of office of 
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the remaining four of them were to expire in Oc- 
tober, 1954; so that the said purported manager's 
agreement attempted to turn over to the exclusive 
eontro] of the plaintiff the operation and manage- 
ment of each of the defendants for periods long 
after the expiration of the terms of office of the 
directors then in office. 


(¢) That no action was ever taken by the board 
of directors of either of the defendants in relation 
to employment of the plaintiff as manager, other 
than the adoption of a resolution by the board of 
directors of each defendant on March 6, 1952, read- 
ing as follows: ‘‘that Mr. Smith and Mr. Walmsley 
be authorized to employ Mr. Held as general man- 
ager and work out terms of employment,’’ the Mr. 
Smith referred to in said resolution being Mr. 
W. L. Smith, then president of each defendant, the 
Mr. Walmsley therein referred to heing Mr. Lewis 
G. Walmslev, the auditor of the defendants, and the 
Mr. Held therein referred to being the plaintiff 
Ralph W. Held: but notwithstanding the premises 
the said purported manager’s agreement was never 
submitted to or approved by the defendants’ said 
auditor, nor was said auditor ever consulted con- 
cerning, nor did he ever agree to, the provisions of 
said agreement attempting to give the plaintiff 
power to employ and discharge all persons needed 
to carry on the affairs of the business, or attempt- 
ing to give the plaintiff such entire charge of the 
defendants’ affairs for the full period of at least 
three vears regardless of his ability, or efficiency, o1 
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whether his services should meet with the approval 
of the board of directors of the respective defend- 
ants. In this behalf the defendants allege that said 
form of manager’s agreement had been prepared 
by the plaintiff, and on March 6, 1952, was pre- 
sented to the defendants’ said president, W. L. 
Smith, who signed the same without presenting 
it to said auditor or getting his assistance in work- 
ing out its terms, with the understanding between 
the plaintiff and said W. L. Smith that the plain- 
tiff would take both copies of said form of agree- 
ment back to his home in the State of Iowa and 
would thereafter, within fifteen days, execute the 
same and return it to said Smith, if the plaintiff 
decided that he would accept the contemplated 
employment. The defendants allege on information 
and behef that it was the intention and understand- 
ing of said W. L. Smith, at the time when he so 
stened and placed in the possession of the plaintiff 
sald form of agreement, that in the event the plain- 
tiff should thereafter sign and return a copy 
thereof, then he would consult with the defendants’ 
said auditor and determine whether the terms of 
said manager’s agreement were satisfactory and 
valid. The defendants allege, however, that their 
said president, W. L. Smith, died on the morning 
of March 25, 1952, and that said manager’s agree- 
ment signed by the plaintiff did not come to him 
during his lhfetime, but came by mail to his resi- 
dence on March 25, 1952, after the hour of his death, 
and never has heen approved by the defendants’ 
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Said auditor or by either of their boards of di- 
rectors. 
Les 

Answering paragraph III of said complaint, the 
defendants admit that on or about the first day of 
April, 1952, the plaintiff entered upon the service 
of the defendant in claimed compliance with the 
aforesaid purported manager’s agreement but deny 
that he was ever ready, willing or able to perform 
the services called for in said contract. 


IVe 

Answering paragraph ITV of said complaint, the 
defendants admit that on or about the 20th day of 
June, 1952, they, in their resolution hereimafter 
mentioned, declared the purported employment of 
the plaintiff at an end, but deny that at any time 
they wrongfully discharged the plaintiff or wrong- 
fully cancelled his contract. In this behalf the de- 
fendants allege that upon the death of said presi- 
dent, W. L. Smith, one D. O. Essley was elected 
as president of each defendant, and that upon said 
new president discovering the terms of said so- 
called manager’s agreement, he notified the plain- 
ft, on or about May 27, 1952, that the legality of 
the plaintiff’s employment was questioned, and 
thereupon, after discussions and negotiations be- 
tween members of said board of directors and the 
plaintiff. the boards of directors of the defendants 
each duly adopted and transmitted to the plaintiff 
the aforementioned resolution, which yvesolution 
stated that in view of the fact that the board mem- 
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bers were of the opinion that the plaintiff was 
never legally employed and the illegality of his 


employment only recently had heen discovered by 
the hoard of directors, and in view of the fact that 


the plaintiff had never fulfilled the terms of his 
contract, therefore, his purported employment by 
the defendants was declared at an end. 


x. 

Answering paragraph numbered V of the com- 
plaint, the defendants deny that as a result of their 
termination of the plaintiff’s claimed contract of 
employment, or by any wrongful act or conduct on 
the part of the defendants, or either of them, the 


plaintiff has been damaged in the sum of $25,410.50 — 


or in any other sum whatsoever. 


AE 

Further answering the plaintiff’s complaint, the 
defendants allege that, even if it should be deter- 
mined that the so-called manager’s agreement sued 
upon was, or ever became, a valid agreement he- 
tween the parties thereto, even so, the plaintiff, 
during the period of his pretended performance of 
his part of said contract, so far breached and failed 
to live up to said contract as to justify the defend- 
ants in declaring said purported contract to be 
terminated. In this behalf the defendants allege the 
facts to be as follows: 


That during the time when the plaintiff was as- 
suming and purporting to act as manager of the 
defendant he did not have nor exercise the capacity 
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or ability to properly serve as such manager; he 
did not have nor exercise the capacity or ability 
to lead or direct the employees of the defendants 
or recognize or utilize the ability of such employees 
to render efficient services; he did not remain on 
the job at his office or at the defendants’ place of 
business a sufficient length of time each day to 
properly manage or direct the business or employees 
of the defendants; that although there were some 
twelve department heads and about 125 other em- 
ployees in the service of the defendants, the plain- 
tiff did not confer with them or direct them or hold 
needed meetings of department heads or staff mem- 
bers or other employees; that contrary to the ex- 
press terms of said claimed manager’s agreement, 
the plaintiff violated his duty immediately to re- 
port to the executive officers of the boards of 
directors of the defendants certain misconduct and 
failure of duty on the part of a sales manager of 
the defendants, upon such misconduct coming to 
the attention of the plaintiff, which misconduct and 
failure of duty consisted of said sales manager 
wrongfully seeking and endeavoring to exact from 
a number of salesmen working under him a per- 
centage of their commissions; and that by the plain- 
tiff’s aforesaid breaches of his claimed contract 
and failure to properly perform the duties of a 
general manager, he was greatly injuring the morale 
of a large number of faithful employees of the 
defendants, and continuance of the regime he had 
assumed as manager would have been highly injuri- 
ous to the business of the defendants. 
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The defendants further allege that during the 
entire time when the plaintiff was so assuming to 
act as manager of the defendants, he drew from the 
defendants and caused them to pay him, for his: 
claimed services, the total sum of $2,275.64; and 
that the defendants have fully paid, and in fact’ 
overpaid, the plaintiff for any and all services ren- 
dered them, or either of them, by him. 


Wherefore, the defendants pray the judgment of 
the court that the plaintiff take nothing by his com- 
plaint and that the defendants have then taxable 
costs herein incurred. 


AN el IN a 


By /s/ LYNN M. LANEY, 
Attorneys for Defendants. 


State of Arizona, 
County of Maricopa—ss. 


D. O. Essley, being first duly sworn, on his oath 
deposes and says: 


That he is the President of the Board of D1- 
rectors of both the defendant United Producers & 
Consumers Co-Operative and the Southwest Co- 
Operative Wholesale, and makes this affidavit for 
and on behalf of said two corporations; that this 
affiant has read the plaintiff’s complaint in the 
above-entitled cause and the defendants’ foregoing 
answer and knows the contents of said documents: 
that the allegations of the plaintiff’s complaint 


| 
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which are in the foregoing answer denied are un- 
true, except as to such thereof as are denied on 
information and belief, and that as to those, this 
affant believes them to be untrue; and that the 
allegations of the foregoing answer are true of this 
affant’s own knowledge, except as to such thereof 
as are made on information and belief, and that 
as to those, he believes them to be true. 


Vp eOm oon Y . 
Subscribed and sworn to before me this 3rd day 
of November, 1952. 


[Seal] /s/ LEORA SCHUCK, 
Notary Public. 


My commission expires Jan. 2, 1955. 


Affidavit of mailing attached. 
[Endorsed]: Filed November 4, 1952. 


[Title of District Court and Cause. ] 


ORDER 


It Is Ordered that judgment be entered in favor 
of the plaintiff, and against the defendants, in 
the sum of $22,246.68. 

Dated: August 25, 1953. 

/s/ DAVE W. LING, 
United States District Judge. 


[Endorsed]: Filed August 26, 1953. 
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[Title of District Court and Cause. ] 


PROPOSED FINDINGS OF FACT, CON- 
CLUSIONS OF LAW AND JUDGMENT 


The above-entitled action came on regularly for 
trial before the Court without a jury, the plaintiff 
appearing in person and by his attorney, Mr. O. M. 
Trask, of the firm of Jennings, Strouss, Salmon & 
Trask, and the defendants appearing by their duly 
authorized agents, and by their attorney, Mr. Lynn 
M. Laney, of the firm of Laney & Laney, and testi- 
mony having been offered and briefs filed by both 
parties, the Court, having been fully advised in the 
premises, now makes and files its findings of fact as 
follows: 

Findings of Fact 


IL: 

That the plaintiff, Ralph W. Held, is a citizen of 
the State of Iowa and defendants, United Pro- 
ducers and Consumers Co-Operative and Southwest 
Co-Operative Wholesale, are both corporations or- 
ganized and incorporated under the laws of the 
State of Arizona and the matter in controversy 
exceeds, exclusive of interest and costs, the sum of 
Three Thousand ($3,000.00) Dollars. 


II. 

That on or about March 22, 1952, the plaintiff 
and defendants entered into a written contract 
according to the terms of which the defendants 
agreed to employ the plaintiff as manager for a 
period of three (3) vears beginning on the Ist dav 
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@ April, 1952, at an annual salary of Ten Thou- 
sand ($10,000.00) Dollars per vear, plus two (2%) 
per cent of the net income of the corporations for 
the second and third vears of the agreement. 


ILE 

That said contract was executed on behalf of the 
defendants by W. L. Smith, President of each of 
the defendants. who had been expressly empowered 
by the Boards of Directors of each of the defend- 
ant corporations to negotiate and enter into said 
contract on behalf of the said defendant corpora- 
tions. 

ve 

That the term of the contract was a reasonable 
term in view of the terms of office of the several 
hoards of directors and the established practice of 
continuing said directors in office; that the bylaws 
of each of the defendant corporations provided for 
the amendment of said bylaws by the Boards of 
Directors of the defendant corporations; and that 
the action of the respective Boards of Directors 
in entering into the contract amounted to an amend- 
ment of said bylaws in anv respect necessary to 
enable each of said corporations to enter into said 
contract. 

¥, 

Under the evidence the approval of Lewis G. 
Walmsley was not required to authorize or validate 
said contract but both Walmsley and the Boards of 
Directors of the two corporations at all times knew, 
or were charged with knowledge, of the existence 
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of said contract and failed to object to the terms 
of said contract or disapprove it. The plaintiff, 


Ralph W. Held, was not notified formally or 
charged with knowledge of any requirement, even | 
if it existed, that Lewis G. Walmsley was supposed — 


to approve the terms of said contract. 


Vi 

At all times W. L. Smith, President of each of 
the defendant corporations, had been clothed with 
the apparent authority by the Boards of Directors 
of the two defendant corporations to negotiate and 
execute the contract with the plaintiff. The said 
President, W. L. Smith, at all times during the 
negotiation of the contract and at the time of its 
execution by both parties, had implied authority 
to bind each of the defendant corporations to the 
terms of said contract. 


Vie 

That on or about April 1, 1952, the plaintiff 
entered upon the performance of his duties as man- 
ager pursuant to the terms of the contract, and at 
all times thereafter complied with all of the terms 
thereof up to and including the date upon which 
the contract was terminated by the action of the 
two defendant corporations; that the action of the 
plaintiff in entering upon his duties and in per- 
formance of said duties as required by the contract 
was at all times with the full knowledge of the two 
corporations and the members of the Boards of 
Directors of the said corporations. 
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Va. 

That on or about June 20, 1952, the defendant 
eorporations and each of them, discharged the plain- 
off and eancelled lis contract and notified the 
plaintiff that his services were terminated; that said 
action on the part of each of the defendant cor- 
porations was wrongful and without justification. 


IX. 

That the plaintiff sustained damages proximately 
resulting from the termination of said contract in 
the total sum of Twenty-two Thousand Two Hun- 
dred Forty-six and 68/100 ($22,246.68) Dollars. 


[Title of District Court and Cause. ] 


PROPOSED FINDINGS OF FACT. CON- 
CLUSIONS OF LAW AND JUDGMENT ON 
Pe HtALFE OF THE DLAINTIFI 


enclusions of Law 
Conc! rol 
Frem the foregoing findings the Court concludes: 
IL. 

That the contract between plaintiff and the de- 
fendants dated March 22, 1952, was a legally valid 
and enforceable contract. 

JUG. 

That the plaintiff at all times prior to the wrong- 
ful termination of said contract satisfactorily per- 
formed the terms thereof. 
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IIT. 

That said contract was terminated by the defend- 
ants wrongfully and without justification on or 
about June 20, 1952, which termination constituted 
an actionable breach of the contract by said defend- 
ants. 

IV. 

That the plaintiff is entitled to recover from the 
defendants for the breach of said contract the sum: 
of Twenty-two Thousand Two Hundred Forty-six 
and 68/100 ($22,246.68) Dollars. 


JUDGMENT 


Wherefore, It [Is Ordered by the Court that the 
plaintiff recover judgment against the defendants, 
and each of them, in the sum of Twenty-two Thou- 
sand Two Hundred Forty-six and 68/100 ($22,- 
246.68) Dollars, together with plaintiff’s costs in 
the sum of One Hundred Seventy-two and 78/100 
($172.78) Dollars. 


Dated this .... day of September, 1953. 


United States Beas! Judge. 


Received September 4, 1953. 
[Endorsed]: Filed September 4, 1953. 
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vs. Ralph W. Held Zi 
[Title of District Court and Cause.] 


PROPOSED AMENDMENTS AND ADDITIONS 
TO PLAINTIFF’S PROPOSED FINDINGS 


Pursuant to Rule 21 of the Rules of Practice of 
the United States District Court for the District of 
Arizona, the defendants respectfully propose the 
following amendments and additions to the pro- 
posed Findings of Fact, Conclusions of Law and 
Judgment in the above-entitled cause, which were 
served on counsel for the defendants on September 
Bm 1953, to wit: 


1. The defendants propose an amendment of 
Finding of Fact No. II by inserting after the 
words ‘*‘defendants entered into,’’ where they occur 
in the second line of said paragraph, the following: 
**, in the manner hereinafter set out,’’; and by add- 
ing at the end of said paragraph the following: 
*, the said written contract being in words and 
figures as set out in Exhibit ‘‘A’’ attached to the 
plaintiff’s complaint.’’ 


2. The defendants propose that Paragraph III 
of said Findings be amended so as to read as fol- 
lows: 


That said contract was executed on behalf of the 
defendants by W. L. Smith, president of each of the 
defendants, who together with the defendants’ audi- 
tor, Lewis G. Walmsley, had been expressly autho1~- 
ized to employ the plaintiff by a resolution of each 
board of directors, worded as follows: 
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‘‘Be It Resolved that Mr. Smith and Mr. 
Walmsley be authorized to employ Mr. Held 
as general manager and work out terms of em- 
ployment.”’ 


That said auditor Walmsley did not sign said 
contract of emplovment or agree thereto, or work 
out or help to formulate the terms of employment 
therein contained. 


3. That Paragraph IV of said Findings he 
amended by adding thereto:-the following further 
findings, to wit: 


That the provision of the bylaws of the United 
Producers & Consumer Co-Operative relative to 
amendment (Article XIV) at the time of making 
the contract, was as follows: 


“These bylaws may be altered or amended at 
any annual or special meeting of the members 
called for that purpose. The written assent of 
a majority of the members shall be effectual to 
repeal or amend any bylaws or to adopt addi- 
tional bylaws without any meeting. The bylaws 
may be amended, altered or repealed by the 
hoard of directors at any regular or special 
meeting.” 


That the provision of the bylaws of the defendant 
Southwest Co-Operative Wholesale concerning 
amendment (Article VIT) was as follows: 


“These bylaws may be amended by the ma- 
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jority vote of the directors of the corporation 
at any meeting ealled for that purpose, except 
as limited in the Articles of Incorporation or 
by law.” 


That the bylaws of United Producers and Con- 
umers Co-Operative contained the following pro- 
isions in Article V under the heading ‘‘ Powers of 
irectors’’: 

* *% * 

‘Section 2. To appoint and remove, at 
pleasure, all officers, agents and employees of 
the Co-Operative, prescribe their duties, fix 
their compensation and require from them, if 
advisable, security for faithful service. 


* * * 


‘Section 8. The Board of Directors may, 
in its discretion, appoint a manager who shall 
hold office at the pleasure of and upon terms 
and conditions fixed by the Board of Divec- 
hors.” 


That the bylaws of the Southwest Co-Operative 
Vholesale contained the following provisions: 


“The Board of Directors shall have the fol- 
lowing powers: 


‘9. To appoint and remove at pleasure all 
officers, agents and employees of the corpora- 
tion, prescribing their duties, fixing their com- 
pensation and requiring from them, if deemed 
advisable, security for faithful service. 
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‘3. To appoint a manager who shall hold 
office at the pleasure and upon the terms and 
conditions fixed by the Board of Directors 
who shall exercise such powers and perform 
such duties as the Board of Directors shall 
delegate and prescribe.” 


That at the time of the signing of said manager’s 
agreement, the board of directors of United Pro- 
ducers & Consumers Co-Operative consisted of seven 
members, each holding office for a three-year term, 
with the terms of office of three of them to expire 
in October, 1952, the terms of office of two of them 
to expire in October, 1953, and the terms of office 
of the remaining two to expire in October, 1954; 
and the board of directors of Southwest Co-Opera- 
tive Wholesale consisted of ten members, each hold- 
ing office for a three-year term, with the terms of 
office of three of them to expire in October, 1952, 
the terms of office of another three of them to 
expire in October, 1953, and the terms of office of 
the remaining four to expire in October, 1954. 


4. That the first sentence of Paragraph V of 
said Findings, being the first five and one-half 
lines thereof, be stricken out because not supported 
by the evidence; and that the last sentence of said 
paragraph be amended so as to read as follows: 


The plaintiff Ralph W. Held was not notified 
formally of any requirement, if it existed, that 
Lewis G. Walmsley was supposed to approve the 
terms of said contract, but that the plaintiff was 
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present when the president of the defendants handed 
the aforementioned resolution for the employment 
of the plaintiff to the assistant secretary of the 
defendants, Paulime McInerney, for recording in 
the corporate minutes, and he had knowledge that 
W. L. Smith was acting as agent, and he relied 
solely on the representations of W. L. Smith as to 
his authority and made no investigation as to the 
actual authority of W. L. Smith. 


5. The defendants propose that Paragraph VI 
of said Findings be amended by striking out the 
first sentence thereof, on the ground that the same 
is not sustained bv the evidence. The defendants 
further propose that the second sentence of Para- 
eraph VI be stricken out, on the ground that the 
same is not sustained by the evidence. In this be- 
half the defendants propose that the court make 
the following findings of fact, either in lieu of the 
matter so proposed to be stricken or at any rate at 
some place in the court’s findings of fact, to wit: 


That prior to the time when the agreement sued 
upon was formulated and signed the plaintiff re- 
ceived from defendants copies of the bylaws of the 
defendant United Producers & Consumers Co-Oper- 
ative and the bylaws of the Southwest Co-Operative 
Wholesale, and he was familiar with the terms of 
said bylaws at the time when said contract was 
formulated and signed. 


6. That the following additions to Paragraph 


26 United Producers and Consumers, etc. 


IX of said Findings be made at the end of said 


paragraph, to wit: 


That the items comprising said total sum of 
damages as found by the court are as follows: 


Fixed wage from defendants for three 
ETS cco55 NE Ae ene i ean $30,000.00 


2% of net margin for 2nd year (based on 
average for years 1951, 1952 & 1953) .... 6,196.66 
2% of net margin for 3rd vear (on same 


OLS) eee emetic hh: oe eee 6,196.66 
Wet ers ee eres oo Rene ene 
Less amount received from the defend- 
DELS a5 a ee $ 2,275.64 


Less amount received and to be received 
from present employment : 


LESTE is Wey eee 20 eR 4,725.00 

Rec OMmel ey Cal” ecco eres cece ares 8,100.00 

MUNGO CAT. cietcc-ceas cans oe ee 8,100.00 
{TCE Sens ieee em aeneeo 


Contract Damages .........-..---- 


Special damages: 
Loss deposit on house which plaintiff 


OUNCE $ 2,100.00 
IGes eats) Ole PCC! eee ee ee 454.00 
a FOITU DRE? “XC XEN a 500.00 

$ 3,054.00 


Total Danvages ....-..-2.<ccccseeee 


$42,393.32 


23,200.64 


$19,192.68 


3,054.00 


$22,246.68 


By proposing the foregoing amendments and 
additions to the plaintiff’s proposed findings of fact, 
the defendants do not intend to waive their right to 
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object and except, by motion for new trial or for 
modification of the judgment, to the court’s findings 
and judgment as they may he finally settled herein. 


Respectfully submitted, 
LANEY € LANEY, 
By /s/ LYNN M. LANEY, 
Attorneys for Defendants. 
Received September 9, 1953. 


[Endorsed]: Filed September 9, 1953. 


In the United States District Court for the 
District of Arizona 
Momciv, 98 Phx: 
RALPH W. HELD, 
Plamtit, 


VS. 


UNITED PRODUCERS AND CONSUMERS CO- 
OPERATIVE, a Corporation: SOUTHWEST 
CO-OPERATIVE WHOLESALE, a Corpra- 
tion, 


Defendants. 


FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND JUDGMENT 
The above-entitled action came on regularly for 
trial before the Court without a jury, the plaintiff 
appearing in person and by his attorney, Mr. O. M. 
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Trask, of the firm of Jennings, Strouss, Salmon & 
Trask, and the defendants appearing by their duly 
authorized agents, and by their attorney, Mr. Lynn ~ 
M. Laney, of the firm of Laney & Laney, and testi- 
mony having been offered and briefs filed by both 
parties, the Court, having heen fully advised in the 
premises, now makes and files its findings of fact 
as follows: 
Findings of Fact 


I. 

That the plaintiff, Ralph W. Held, is a citizen 
of the State of Towa and defendants, United Pro- 
ducers and Consumers Co-Operative and Southwest 
Co-Operative Wholesale, are both corporations or- 
ganized and incorporated under the laws of the 
State of Arizona and the matter in controversy 
exceeds, exclusive of interest and costs, the sum of 
Three Thousand (#3,000.00) Dollars. 


EE 

That on or about March 22, 1952, the plaintiff 
and defendants entered into, in the manner herein- 
after set out, a written contract according to the 
terms of which the defendants agreed to employ 
the plaintiff as manager for a period of three (3) 
years beginning on the Ist day of April, 1952, at an 
annual salary of Ten Thousand ($10,000.00) Dollars 
per year, plus two (2%) per cent of the net income 
of the corporations for the second and third years 
of the agreement, the said written contract being in 
words and figures as set out in Exhibit A attached 
to Plaintiff’s complaint. 
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ITT. 

That said contract was executed on behalf of the 
defendants by W. L. Smith, President of each of 
the defendants, who had been authorized by the 
Boards of Directors of each of the defendant cor- 
porations to negotiate and enter into said contract 
on behalf of the said defendant corporations. 


ry. 

That the term of the contract was a reasonable 
term in view of the terms of office of the several 
boards of directors and the established practice of 
continuing said directors in office; that the bylaws 
of each of the defendant corporations provided 
for the amendment of said bylaws by the Boards 
of Directors of the defendant corporations; and 
that the action of the respective Boards of Directors 
in entering into the contract amounted to an amend- 
ment of said bylaws in any respect necessary to 
enable each of said corporations to enter into said 
contract. 


That at the time of the signing of said manager's 
nereement, the board of directors of United Pro- 
Jucers & Consumers Co-Operative consisted of seven 
members, each holding office for a three-year term, 
with the terms of office of three of them to expire 
in October, 1952, the terms of office of two of them 
to expire in October, 1953, and the terms of office 
of the remaining two to expire in October, 1954; 
and the board of directors of Southwest Co-Oper- 
ative Wholesale consisted of ten members, each 
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holding office for a three-year term, with the terms 
of office of three of them to expire in October, 1952, 
the terms of office of another three of them to ex- 


pire in October, 1953, and the terms of office of the — 


remaining four to expire in October, 1954. 


v. 

Under the evidence the approval of Lewis G. 
Walmsley was not required to authorize or validate 
said contract but both Walmsley and the Boards of 
Directors of the two corporations at all times knew 
of the existence of said contract and failed to object 
to the terms of said contract or disapprove it. The 
plaintiff, Ralph W. Held, was not notified formally 
that Lewis G. Walmsley was supposed to approve 
the terms of said contract. 


That prior to the time when the agreement sued 


upon was formulated and signed the plaintiff re- 
ceived from defendants copies of the bylaws of the 
defendant United Producers & Consumers Co-Oper- 
ative Wholesale. 

VI. 

That on or about April 1, 1952, the plaintiff 
entered upon the performance of his duties as man- 
ager pursnant to the terms of the contract, and at 
all times thereafter complied with all of the terms 
thereof up to and including the date upon which 
the contract was terminated by the action of the two 
defendant corporations; that the action of the plain- 
tiff in entering upon his duties and in performance 
of said duties as required by the contract was at 
all times with the full knowledge of the two cor- 
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porations and the members of the Boards of Di- 
rectors of the said corporations. 


“UG 
That on or about June 20, 1952, the defendant 
corporations and each of them, discharged the plain- 
tiff and cancelled his contract and notified the plain- 
iff that his services were terminated; that said 
action on the part of each of the defendant cor- 
porations was wrongful and without justification. 


VIII. 

That the plaintiff sustained damages proximately 
resulting from the termination of said contract in 
the total sum of Twenty-two Thousand Two Hun- 
dred Forty-six and 68/100 ($22,246.68) Dollars. 


That the items comprising said total sum of dam- 
ages as found bv the Court are as follows: 


Fixed wage from defendants for three 
2% of net margin for 2nd vear (based on 

average for years 1951, 1952 & 1953) ... 6,196.66 
2% of net margin for 3rd vear (on same 


sey MI 2s ea AIO eet 6,196.66 
GUT! eee Soe $42,393.32 
Less amount received from the defend- 
OES nc enone nee $ 2,275.64 


Less amount received and to be received 
from present employment : 


(TRE Atel ee... 4,725.00 
SRO \ Chl ee 8,100.00 
Sn licye ieee os ewes... 8,100.00 
(Mitel oe 23,200.64 


Contract Damages .............--- $19,192.68 
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Special damages: 
Loss deposit on house which plaintiff 


GUT OMABCO %...0.15..0... ee ee $ 2,100.00 
sense ior travel 1.2... 454.00 
IVEGNRa@ EXPCNSE :s..c.e.cs. eee ee 500.00 
$ 3,054.00 

3,054.00 

Total anmnaces 22.60... $22,246.68 


Conelusions of Law 


From the foregoing findings the Court concludes: 


I. 
That the contract between plaintiff and the de- 
fendants dated March 22, 1952, was a legally valid 
and enforceable contract. 


ies 
That the plaintiff at all times prior to the wrong- 
ful termination of said contract satisfactorily per- 
formed the terms thereof. 


TY, 

That said contract was terminated by the defend- 
ants wrongfully and without justification on or 
about June 20, 1952, which termination constituted 
an actionable breach of the contract by said defend- 
ants. 

HEN 

That plaintiff is entitled to recover from the 
defendants for the breach of said contract the sum 
of Twenty-two Thousand Two Hundred Forty-six 
and 68/100 ($22,246.68) Dollars. 
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Judgment 


Wherefore, It is Ordered by the Court that the 
plaintiff recover judgment against the defendants, 
and each of them, in the sum of Twenty-two Thou- 
sand Two Hundred Forty-six and 68/100 ($22,- 
246.68) Dollars, together with plaintiff’s costs in 
the sum of One Hundred Seventy-two and 78/100 
($172.78) Dollars. 

Dated this 6th day of October, 1953. 


/s/ DAVE W. LING, 
United States District Judge. 


Receipt of copy acknowledged. 
[Endorsed]: Filed October 6, 1953. 


[Title of District Court and Cause. ] 


DEFENDANTS’* MOTION FOR NEW TRIAL, 
MOTION TO AMEND FINDINGS AND MO- 
TION TO AMEND JUDGMENT 


Motion for New Trial 


The defendants move that the judgment entered 
herein be vacated and set aside and that a new 
trial be granted on the following grounds: 


(1) That the judgment is contrary to law and 
not supported by the weight of the evidence or the 
evidence at all. 


(2) That the court erred in finding as a faet 
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that the making of the manager’s agreement sued 
upon, by W. L. Smith, president of each of the 


defendants, had been authorized by the boards of) 


directors of the defendants, because said finding 
is not supported by the evidence. 


(3) That the court erred in making its findings 
of fact to the effect that the term of the contract 
was reasonable though extending beyond the terms 
of office of the directors, because of the practice in 
the past of re-electing the directors, and to the 
effect that the conduct of the boards of directors 
amounted to an amendment of the bylaws in such 
manner as to permit the corporations to enter into 
the contract, because such findings are not sup- 
ported by the evidence. 


(4) That the court erred in finding as a fact that 
the approval of Lewis G. Walmsley, auditor of each 
defendant, was not required to anthorize or validate 
the contract, and in finding that said Walmsley and 
the beards of directors ‘‘at all times knew of the 
existence of said contract and failed to object to 
the terms of said contract or disapprove of it,” 
because such findings are not supported by the 
evidence. 


(5) That the court erred in its finding that the 
action of each defendant corporation in discharging 
the plaintiff and cancelling his claimed contract 
was wrongful and without justification, because such 
finding is not supported by the evidence, in that 
there never was any validly authorized contract. 


us. Ralph W. ITeld 30 


(6) That the court erred in finding as facts that 
fhe plaintiff was entitled, as items of damage, to 
$6,196.66 as and for 2 per cent of the net margin 
for the second vear of the term of the contract, to 
$6.196.66 as and for 2 per cent of the net margin 
for the third year, to $2,100.00 for loss of deposit 
m house which plaintiff purchased, and to $545.00 
for ‘‘expense of travel,’’ on the ground that each 
md all of said findings are contrary to law and 
not supported bv the evidence. 


Motion to Amend Findings 


In keeping with certain of the above-stated 
younds for defendants’ Motion for New Trial, 
he defendants move the court that the findings of 
Fact made by the court be amended so as to elimi- 
vate therefrom the findings of fact alleged to be 
insupported by the evidence in paragraphs 2, 3, 
f,5 and 6 of said Motion for New Trial. 


The grounds of this motion are that said find- 
ngs are contrary to and not supported by the evi- 
lence. 

Motion to Amend Judgment 


In the event the cout shall deny the foregoing 
Motion for New Trial, then, without waiving the 
same, the defendants respectfully move that the 
court alter or amend the judgment heretofore en- 
‘ered in the following respects: 


1. By eliminating therefrom and subtracting 
from the $22,246.65 judgement the item of $6,196.66 
included as 2 per cent of the ‘‘net margin”’ for the 
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second year, and the item of $6,196.66 included as 
2 per cent of the ‘‘net margin’’ for the third year, | 
of the term of the manager’s agreement, and sub- 
stituting in lieu thereof an amount equal to 2 per 
cent of the ‘‘net income”’ of the defendants for 
those years, as shown by the evidence, which 
amount, according to the evidence, would be at most 
$435.21 for the second year and $435.21 for the 
third year. 


The grounds for this subdivision of the present 
motion are that the manager’s agreement sued upon 
ealls for the payment to the plaintiff of $10,000.00 
per annum ‘“‘plus two (2) per cent of the net in- 
come”’ of the defendants, whereas the two (2) per 
cent of the ‘‘net margin’’ allowed by the court was 
contrary to and entirely different from the express 
terms of the contract. 


2. By eliminating from the judgment, and sub- 
tracting from the $22,246.68 awarded by the court, 
the further sum of $2,100.00 which was allowed as 
and for the loss by the plaintiff of the deposit 
made on the house he purchased. 

The grounds for this subdivision of the present 
motion are that under the law relative to damages 
for breach of contract, compensation is recoverable 
only for those injuries that the defendant had rea- 
son to foresee when the contract was made as a 
probable result of his breach of the contract, and 
there was no evidence that at the time of making the 
contract it was contemplated that Held would buy 
a home on installments, or that if he was wrong- 
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fully discharged he would fail to resell the house 
or would permit the down payment to be forfeited. 


3. Dy eliminating from the judgment and sub- 
tracting therefrom the further sum of $454.00 which 
was allowed as ‘‘expense of travel.”’ 


The grounds for this subdivision are that, while 
the agreement provided for payment to Held of 
$500.00 for ‘‘moving expenses from Des Moines, 
[owa, to Phoenix, Arizona,’’ there was no provision 
for any further expense of travel, or for expense 
of going back to Towa; and when he recovers the full 
compensation provided in his contract, less what he 
aarned elsewhere, then giving him the expense of 
returning to Lowa (which would have been a part 
of his normal expense at the end of his term) would 
be paving him twice for the same thing. 


Respectfully submitted, 
Penny ec LANEY, 


By /s/ LYNN M. LANEY, 
Attorneys for Defendants. 


Memorandum of Points and Authorities 
Re Motion for New Trial 


In support of the foregoing motion for new trial 
the defendants submit the following points and 
authorities: 

le 

The attempted employment on behalf of a cor- 

poration of a general manager for a term of three 
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years, when that term would extend beyond the 


terms of office of all directors and would be con- 
trary to bylaw provisions that the board of directors 
has power to appoint and remove all officers and 
that a manager employed by them shall hold office 
at the pleasure of the board, does not bind the 
corporation for the full three years, but leaves the 
board with authority to discharge the manager when 
the board so desires. 


13 Am. Jur., Corporations, Sec. 886, p. 881. 


Edwards v. Keller, Texas Civ. App. 1838 SW 
2d 823. 


Tueson Fed. Sav. & Loan Ass’n v. Aetna Inv. 
Corp CATiz9 a1 ec 


Leon Farms Corp. v. Beaman, 240 SW 2d 433, 
Hunter v. Sun Mut. Ins. Co., 26 La. Ann. 13. 


Rundell v. Farmers Co-Op., ete., Co. (Mich.), 
178 NW 21. 


Darrah vy. Wheeling Ice & Storage Co. 
CW. Va.) 40 SE 373. 


Note: ‘* Bylaw of corporation authorizing removal 
of officer, agent or employee at any time as affeet- 
ing contract of employment for a specified period,”’ 
145 ALR 312. 

TT. 

The only resolution of the boards of directors 
shown in the evidence authorized Smith and Walms- 
lev to employ Held and work out the terms of em- 
plovment. That resolution was specific and unam- 
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biguous in its provision that both those men were 
to work out the terms of employment and effect the 
employment, but the evidence is that Smith alone 
attempted to make the employment and work out 
the terms thereof. 


The law is, we submit, that when such a corporate 
resolution authorizes two persons to negotiate and 
make a contract that does not authorize one of them 
lone to do so, and the attempt of one alone to do so 
loes not result in a valid contract. 

2 Am. Jur, Ageney, 201, Sec. 249. 
2C. J. Agenev, 668, Sec. 218. 
Worser * otrand (Wiash.), 150 P. 2d 702. 
Eener v. State Realty Co. (Minn.), 26 NW 2d 
464. 
Wels 

The mere fact that the plaintiff was dealing with 
Smith, whom he knew to be an agent of the corpo- 
‘ation, constituted under the law a danger signal, 
o that Held was obliged to make proper inquiry as 
o the extent of the agent’s authority, and was bound 
yy the lack of authority on the part of Smith. 

13 Am. Jur., Corporations, 872, See. 891. 

Brutinel v. Nvgren (Ariz.), 152 P. 1042. 

Lois Grunow Memorial Clinie v. Davis 
GAmsiz) 66 20238. 

Litchfield v. Green (Ariz.), 33 P. 2d 290. 


Cameron v. Lanier (Ariz.), 108 P. 2d 579. 
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Re Motion to Amend Findings 


In support of this motion the defendants call the: 
eourt’s attention to Rule 59 of the Rules of Civil 
Procedure and our position that the findings sought 
to be eliminated are not supported by the evidence. 


Re Motion to Amend Judgment 


As authority for making such a motion we cite 
subdivision (e) of Rule 59 of Rules of Civil Pro- 
cedure. 


In support of our motion to eliminate as items of 
damages the 2 per cent of ‘‘net margin’’ for the 
second and third vear, and to substitute in leu 
thereof 2 per cent of the ‘‘net income,’’ we eall the 
court’s attention to the fact that ‘‘net income”’ and 
‘‘net margin,’’ as used in the books and records of 
the defendant corporations and as understood by 
both the corporation and the plaintiff, were vastly 
different from each other. The evidence was that 
what was known as ‘‘net margin’? was the whole 
return from the sale of goods, over and above costs 
and expenses, and that what was known as ‘‘net 
7 was the return over and above costs and 
expenses from the sale of goods to non-members of 
the corporations. The undisputed evidence was that 
the prices at which commodities were sold to mem- 
bers were fixed at such amounts as were considered 


income’ 


ample to pay all costs and expenses, with the express 
agreement evidenced by the corporate minutes that 
the amount received for goods bought by members, 
over and above costs and expenses, was the property 
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of the members and would be returned to them. 
This ‘‘net margin.’ except the portion thereof 
arising from purchases by non-members, was not 
a ‘*net income’’ of the company, but was the prop- 
erty of the members held in trust for them. While 
Mr. Held and Mr. Walmsley testified about some 
preliminary conversations concerning a percentage 
of the ‘‘net margin,”’ still the undisputed facts are 
that Smith and Held made the contract for a per- 
centage of the ‘‘net income.’’ that Held is suing on 
this contract without claiming mistake or asking to 
reform it, and that he cannot be heard to weleh on 
its terms and claim two per cent of the larger 
rather than the smaller 
amount of ‘‘net income’’ which he contracted for. 
Such net income was the amount, according to the 
evidence, upon which the United Producers & Con- 
sumers Co-Operative paid income tax, and no income 
tax was paid on the rest of the so-called net margin, 
because that was not income but merely trust funds 
held as the property of the members. 


amount of ‘‘net margin,’’ 


In support of our motion to eliminate as an item 
of damage the $2,100.00 allowed for ‘‘loss of deposit 
on house which plaintiff purchased,’ and to elimi- 
nate as an item of damage the $454.00 allowed for 
‘fexpense of travel.’’ the defendants submit the 
following proposition of law: 


In awarding damages for breach of contract com- 
pensation may be given for only those injuries that 
the defendant at the time of making the contract 
had reason to foresee as a natural result in the usual 
eourse of events of his breach of the contract. 
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The rule is set out in McCormick on Damages, 
page 575, with Globe Refining Co. v. Landa Cotton 
Oil Co., 190 U.S. 540, 47 L. Ed. 1171, cited in sup- 
port of it, as follows: 


‘To the restriction upon consequential dam- 
ages in contract, imposed by Hadley v. Baxen- 
dale, which requires a showing that the loss 
must be reasonably foreseeable when the con- 
tract was made, a new restriction has been 
added by the federal and many state courts, 
namely: that the circumstances of the contract 
must show that the defendant expressly or im- 
phedly agreed to be liable for consequential Joss 
of the sort in question.”’ 


Another statement of the rule as set out in 
Twachtman v. Connelly, 106 Fed. 2d 501, is as fol- 
lows: 

‘‘The rule is firmly established that damages 
which may he recovered for breach of contract 
are such as may fairly and reasonably be con- 
sidered as either arising naturally, that is, ac- 
cording to the usual course of things, from the 
breach of the contract itself, or such as may 
reasonably be supposed to have been in contem- 
plation of both parties at the time they made the 
eontract as the probable result of the breach 
On ait, a 


To the same effect: 


Restatement of the Law, Contracts, Vol. 1, 
See. 330. 
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Woodbury v. Jones, 44 N.H. 206, (loss 
through selling house not allowed). 


Smith v. Pallay (Oregon), 279 P. 279, (loss 
through purchase of automobile not al- 
lowed). 


Central Trust Co. v. Clark, 92 Fed. 293, 34 
C.C.A. 354. 


Respectfully submitted, 


LANEY & LANEY, 


By /s/ LYNN M. LANEY, 
Attorneys for Defendants. 


Receipt of copy acknowledged. 
[Endorsed]: Filed October 14, 1953. 


[Title of District Court and Cause. ] 


ORDER 


The sum of $2,100.00 allowed as loss on a house 
purchased by the plaintiff and the sum of $454.00 
allowed as “‘expense of travel’’ are eliminated from 
the judgment entered herein. In all other respects 
the judgment will stand without further modifica- 


tion. 


Dated: February 24, 1954, at Phoenix, Arizona. 
7s7/ DAVE WS. LING, 
Judge. 


[Endorsed]: Filed February 24, 1954. 


44 United Producers and Consumers, ete. 


[Title of District Court and Cause. ] 


STIPULATION AND ORDER 


It Is Hereby Stipulated that Snell & Wilmer be 
substituted as attorneys of record for defendants 
United Producers and Consumers Co-Operative, a 
corporation, and Southwest Co-Operative Whole- 
sale, a corporation, in the above-entitled and num- 
bered cause in place and instead of Laney & Laney. 


LANEY & LANEY, 
By /s/ LYNN M. LANEY. 
JENNINGS, STROUSS, 
SALMON AND TRASK, 
By /s/ 0. M. TRASK. 


SNELL & WILMER, 
By /s/ WALTER LINTON, 
/s/ EDWARD JACOBSON, 


Order 


Pursuant to the foregoing Stipulation, 

It Is Hereby Ordered, Adjudged and Decreed that 
Snell & Wilmer be substituted for Laney & Laney 
as attorneys for the defendants United Producers 
and Consumers Co-Operative, a corporation, and 
Southwest Co-Operative Wholesale, a corporation, 
in the above-entitled and numbered cause. 
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Dated this 23rd day of March, 1954. 
/s/ DAVE W. LING, 
Jnited States District Judge for the District of 
Arizona. 


[Endorsed]: Filed Mareh 23, 1954. 


Title of District Court and Cause. ] 


ORDER 


Defendants’ Motion for New Trial, Motion to 
\mend Findings and Motion to Amend Judgment 
aving been argued November 9-10, 1953, and hav- 
ng been submitted November 10, 1953; and 


This Court having entered the following Order: 


‘*The sum of $2,100.00 allowed as loss on a 
house purchased by the plaintiff and the sum of 
$454.00 allowed as ‘expense of travel’ are elimi- 
nated from the judgment entered herein. In 
all other respects the judgment will stand with- 
out further modification. 

‘Dated: February 24, 1954, at Phoenix, Ari- 
Z0na. 

“DAVE W. LING, 
* Judge.”’ 


n February 24, 1954; and 


The foregoing Order having the effect of no Order 
n the Motion for New Trial; the effect onlv by im- 
lication of an Order on a portion of the Motion to 
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Amend Findings, and being only by implication an 
Order on the Motion to Amend Judgment, 


Now, Therefore, Be It and It Is Hereby Ordered 
as follows: 


1. Defendants’ Motion for New Trial be denied. 


2. Defendants’ Motion to Amend Findings be — 
denied except for that portion of the paragraph 
numbered 6 in the Motion for New Trial (incorpo- 
rated by reference in the Motion to Amend Find- 
ings) which states that the plaintiff was entitled, 
as items of damage, to ‘‘* * * $2,100.00 for loss of 
deposit on house which plaintiff purchased, and to 
$454.00 for ‘expense of travel’ * * *.’? As to the 
foregoing quoted items, the Court finds the plain- 
tiff is not entitled to recover from the defendants 
for the same as items of damage or otherwise and 
instructs that Article VIII of the Findings of Fact 
be amended in accordance herewith. 


3. Defendants’ Motion to Amend Judgment be 
granted in part and denied in part so that plaintiff 
recover judgment against the defendants and each 
of them in the sum of Ninteen Thousand Six Hun- 
dred Ninety-two Dollars and Sixty-eight Cents 
($19,692.68), together with plaintiff’s costs in the 
sum of One Hundred Seventy-two Dollars and 
Seventy-eight Cents ($172.78). 


Dated this 23rd day of March, 1954. 


/s/ DAVE W. LING, 
United States District Judge 
for the District of Arizona. 
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Aproved as to Form: 


JENNINGS, STROUSS, 
SALMON AND TRASK, 


by /s/ OOM, TRASK, 
Attorneys for Plaintiff. 


SNELL & WILMER, 
By /s/ WALTER LINTON, 
/s/ EDWARD JACOBSON, 


Attornevs for Defendants. 


[Endorsed]: Filed and docketed March 23, 1954. 


Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice Is Hereby Given that United Producers 
nd Consumers Co-Operative, a corporation, and 
southwest Co-Operative Wholesale, a corporation, 
efendants in the above-entitled and numbered 
ause, and each of them, hereby appeals to the 
Jnited States Comt of Appeals for the Ninth Cir- 
uit from the Order entered in the above-entitled 
nd numbered cause on March 23, 1954, in favor of 
he plaintiff, Ralph W. Held, and against the de- 
endants, United Producers and Consumers (Co- 
)perative, a corporation, and Southwest Co-Oper- 
tive Wholesale, a corporation, insofar as said Order 
f March 23, 1954, denies defendants’ Motion for 
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New Trial; denies in part defendants’ Motion to 
Amend Findings, and grants judgment to plaintiff 
and against defendants and each of them in the sum 
of Ninteen Thousand Six Hundred Ninety-two Dol- 
lars and Sixty-eight Cents ($19,692.68), together 
with plaintiff’s costs in the sum of One Hundred 
Seventy-two Dollars and Seventy-eight Cents 
($172.78). 


Dated this 24th day of March, 1954. 
SNELL & WILMER, 
By /s/ WALTER LINTON, 
/s/ EDWARD JACOBSON, 


Attorneys for United Producers and Consumers Co- 
Operative and Southwest Co-Operative Whole- 
sale, Appellants. 


[Endorsed]: Filed March 24, 1954. 


[Title of District Court and Cause. ] 


SUPERSEDEAS BOND 
Know All Men by These Presents: 


That we, United Producers and Consumers Co- 
Operative, a corporation, and Southwest Co-Oper- 
ative Wholesale, a corporation, as Principals. and 
Fireman’s Fund Indemnity Company, a Califor- 
nia corporation being a corporate surety, as Surety, 
are held and firmly bound unto Ralph W. Held in 
the sum of Twenty Thousand Dollars ($20,000.00), 
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0p be paid to the said Ralph W. Held, his heirs, 
xecutors. administrators or assigns, to which pay- 
aent well and truly to be made we bind ourselves, 
ur successors and assigns, jointly and severally, by 
hese presents. 


Sealed with our seals and dated Mareh 24, 1954. 


Whereas, lately in a suit pending in the United 
states Distriet Court for the District of Arizona, 
*hoenix Division, between Ralph W. Held, as plain- 
iff. and United Producers and Consumers {‘0-Oper- 
tive, a corporation, and Southwest Co-Operative 
Vholesale, a corporation, as defendants, an Order 
ras entered March 23, 1954, denying defendants’ 
Jotion for New Trial: denying in part defendants’ 
fotion to Amend Findings and entering a money 
udgment against defendants and in favor of plain- 
iff, Ralph W. Held, all of which more fully appears 
rom said Order of March 23, 1954, and 


Whereas, United Producers and Consumers Co- 
Yperative, a corporation, and Southwest Co-Oper- 
tive Wholesale, a corporation, have filed a Notice 
f Appeal to reverse the said Order of March 23, 
954, insofar as the said Order denies defendants’ 
fotion for New Trial; denies in part defendants’ 
Totion to Amend Findings and grants a money 
udgment to the plaintiff, Ralph W. Held, said 
ppeal being to United States Court of Appeals 
or the Ninth Cireuit. 

Now the Condition of This Obligation is such that 


f United Producers and Consumers Co-Operative, 
. corporation, and Southwest Co-Operative Whole- 
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sale, a corporation, shall prosecute their appeal to 
effect and satisfy the judgment in favor of Ralph 
W. Held, in full, together with costs, interest and | 
damages for delay, if the appeal is dismissed or if 
the judgment is affirmed, and satisfy any modifica- 
tion of the judgment and such costs, interest and 
damages as the appellate court may adjudge and 
award, then the above obligation to be void: else 
to remain in full force and effect. 


In Witness Whereof, United Producers and Con- 
sumers Co-Operative, a corporation, and Southwest 
Co-Operative Wholesale, a corporation, have caused 
these presents to be executed bv their corporate 
officers thereunto dulv authorized and said Fire- 
man’s Fund Indemnity Company, a_ corporate 
surety, has caused these presents to be executed by 
its attorney-in-fact thereunto duly authorized, all 
this 24th day of March, 1954. 


UNITED PRODUCERS AND CONSUMERS 
CO-OPERATIVE, 


By /s/ D. O. ESSLEY, 
President. 
Attest: 


[Seal] /s/ PAULINE McINERNEY, 
Assistant Secretary. 


SOUTHWEST CO-OPER- 
ATIVE WHOLESALE, 


Bye. OO. ESsLay 
President. 
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Attest : 


[Seal ] /s/ PAULINE McINERNEY, 
Assistant Secretary. 


FIREMAN’S FUND 
INDEMNITY COMPANY, 


poeal|! By /s/ C.G. SULLIVAN, 
Attorney-in-F'act. 


State of Arizona, 
“ounty of Maricopa—ss. 


Before me, the undersigned authority, on this 
lay, personally appeared D. O. Esslev, as President 
of both United Producers and Consumers Co-Oper- 
itive and Southwest Co-Operative Wholesale, cor- 
dorations, and Pauline McInerney, as Assistant Sec- 
retarv of both of the aforesaid corporations. each 
seing known to me to be the person whose name is 
signed to the foregoing bond and to be the officers 
thereof as respectively appears from said instru- 
nent, and each acknowledged to me that he executed 
the foregoing bond as the act and deed of said 
-orporations, being thereunto duly authorized and 
jualified. 


In Witness Whereof, I hereunto set my hand and 
official seal this 23rd day of March, 1954. 


[Seal] /s/ HARES OE. PURDY, 
Notary Public. 


My commission expires March 25. 1957. 


D2 United Producers and Consumers, ete. 


State of Arizona, 
County of Maricopa—ss. 


Before me, the undersigned authority, on this day 
personally appeared C. G. Sullivan, known to me to 
be the person whose name is affixed to the foregoing 
bond as Attorney-in-Fact for Fireman’s Fund In- 
demnity Company, a corporation, and acknowledged 
to me that he executed the foregoing Supersedeas 
Bond as the act and deed of said Fireman’s Fund 
Indemnity Company, a corporation, being thereunto 
duly authorized and qualified. 


In Witness Whereof, I hereunto set my hand and 
official seal this 24th day of March, 1954. 


fSeal] /s/ ALMA J. NORMAN, 
Notary Publie. 
Mv commission expires 1-3-57. 


Form of Bond and Sufficiency of Its Surety Ap- 


proved : 
/s/ DAVE W. LING, 


United States District Judge 
for the District of Arizona. 


[Endorsed]: Filed March 24, 1954. 


[Title of District Court and Cause. ] 
ORDER EXTENDING TIME FOR FILING 
RECORD ON APPEAL 
Good cause appearing therefor, 


It Is Ordered that the time for filing the Record 
on Appeal and docketing the appeal herein in the 
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United States Court of Appeals for the Ninth Cir- 
euit be and it is extended to and including June 22, 
1954. 


Dated at Phoenix, Arizona, this 26th day of April, 
1954. 
/s/ DAVE W. LING, 
United States District Judge. 


[Endorsed]: Filed April 26, 1954. 


‘Title of District Court and Cause. ] 


STIPULATION AND ORDER OF SUBSTITU- 
TION OF ATTORNEYS FOR DEFENDANTS 
It is Hereby Stipulated that Scoville & Linton be 
substituted as attorneys of record for the Defend- 
ints, United Producers and Consumers Co-Oper- 
itive, a corporation, and Southwest Co-Operative 
Wholesale, a corporation, in the above-entitled and 
umbered cause in the place and stead of Snell & 
Wilmer. 
JENNINGS, SROUSS, 
SALMON & TRASK, 
By /s/ 0.™M. TRASK, 
Attorneys for Plaintiff. 


SNELL & WILMER, 
By /s/ EDWARD JACOBSON, 
Attorneys for Defendants. 


SCOVILLE & LINTON, 
By /s/ WALTER LINTON. 
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Order 
Pursuant to the foregoing Stipulation. 


It Is Hereby Ordered, Adjudged and Decreed 
that Scoville & Linton be substituted for Snell & 
Wilmer as attorneys for Defendants, United Pro- 
ducers and Consumers Co-Operative, a corporation, 
and Southwest Co-Operative Wholesale, a corpora- 
tion, in the above-entitled and numbered cause. 


Dated this 17th day of June, 1954. 


/s/ DAVE W. LING, 
United States District Judge 
for the District of Arizona. 


[Endorsed]: Filed June 17, 1954. 


United States District Court 
District of Arizona 


1798 Civil 


RALPH W. HELD, 
Plaintiff, 
VS. 


UNITED PRODUCERS €&€ CONSUMERS CO- 
OPERATIVE, et al., 
Defendants. 


TRANSCRIPT OF PROCEEDINGS 


The above-entitled matter came on for hearing 
before the Honorable Dave W. Ling, one of the 
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udges of the above court, in his courtroom in the 
Jnited States Courthouse, Phoenix, Arizona, on the 
Oth day of June, 1953. 


\ppearances: 
OZELL M. TRASK, 
Toit. LANEY. 


Whereupon, the following proceedings were duly 
ad: 


The Clerk: 1798, Phoemx, Ralph W. Held, 
laintiff, vs. United Producers and Consumers Co- 
yperative, et al., for trial. 

The Court: Are vou ready, gentlemen? 

Mr. Trask: Plaintiff is ready. 

Mr. Laney: Defendant is ready. 

The Court: Very well, you may proceed. 

Mr. Trask: Before the taking of evidence, the 
laintiff would like to invoke the rule for the ex- 
lusion of witnesses. 

ive Court: VAll might. 


(Discussion off the record.) 


The Court: I don’t think I will invoke the rule. 
\nybody who wants to stay here can stay. 


(Opening statement by Ma. Trask.) 


o6 United Producers and Consumers, etc. 


RALPH W. HELD 
plaintiff, being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Trask: 


Q. Would you state your name for the Court, 
please. A. Ralph W. Held. 
What is your present address, Mr. Held? 
5432 North Indiana, Kansas City, Missouri. 
You are the plaintiff in this action? 
Yes, sir. 
What is your present occupation, Mr. Held? 
A. I am manager of a co-operative having its 
office in North Kansas City known as Consumers 


OPFPore 


Co-Operative Services, Ine. 

Q. For the record, what is your age at the 
present time ? A. 48, 

Q. Mr. Held, prior to the time you came to 
Phoenix to manage the defendant corporations, had 
you had any experience in management of co-oper- 
ative organizations ? A. Yes, I had. 

Q. Generally what was that experience? 

A. Well in 1938 I became manager of the Farm 
Service Company at Storm Lake, Iowa, which was 
a co-operative company dealing largely in petroleum 
products and after 8 years in the service of that 
company I was made manager of the State Co- 
Operative Wholesale which was known as Iowa 
Farm Service [5*] Company at Des Moines, Iowa. 

@. How long did you serve with that company? 

A. 6 years. 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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Testimony of Ralph W. Held.) 

Q. Do you have any educational background 
renerally to qualify you for work with agricultural 
o-operative organizations ? 

A. Well, I have a bachelor of science degree 
rom Towa State College at Ames, Towa. 

Q. What kind of school is that? 

A. That is an agricultural land grant agricul- 
ural college. 

@. Is it a state institution ? A. Yes, sir. 

Q. And at that college what was your specialty 
1 major or however they designate the principal 
mphasis of vour education? 

A. My degree was in agricultural. 

Q. Prior to college did you have any practical 
xXperience in agricultural work, farm work? 

A. Yes, I was born and reared on a 400-acre 
owa farm where usual farm practices were carried 
uit and we had a herd of pure-bred livestock for 
ome 50 years continuously on that farm and feed 
ivestock in a rather large way. 

@. Your experience with co-operatives in [6] 
owa—in yvour experience what products did the 
o-operatives that vou managed there handle? 

A. ‘The local co-operative I managed at Storm 
sake, Towa, dealt primarily in petroleum products, 
uit it also handled some chemicals such as weed 
illers and dealt somewhat in fertilizer, but pe- 
roleum products were their biggest end of the 
usINess. 

Q. Other than some variation in the type of 
mroducts was there any essential difference in the 
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(Testimony of Ralph W. Held.) 
type of business that you were managing in Lowa 
through your career and the type of business that | 
was managed in Arizona? | 

A. No, there was no essential difference. There | 
is some little difference in the major emphasis of 
commodities, but actually no essential difference 
in the type of business. 

Q. Now what were you doing when you were 
first contacted about coming to Phoenix? 

A. I was employed by the Iowa Farm Service 
Company at Des Moines, Iowa. 

Q. In what capacity were you employed there? 

A. I was in charge of the purchasing of all 
petroleum products and chemicals. 

Q. How was that first contact made? How [7] 
did you first become aware of the Phoenix need for 


a manager? 

A. J received a letter, I believe it was sometime 
in December from Mr. Martin of Southwest Co- 
Operative Wholesale. 

Q. That was December of what year? 

An Orel. 

Q. And that was the first contact that was made 
by the local organization with you? 

A. Yes, sir. 

Q. Did you answer that letter? 

A. Yes, I did. 

Q. Did anything develop immediately as a re- 
sult of those two communications ? 

A. IJ think I had a reply early in January or the 
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Testimony of Ralph W. Held.) 
rery latter part of December suggesting that since 
he 

Mr. Lanev: Pardon me, may we have the letters? 
We object to the contents without the best evidence. 

The Court: I don’t know that he is going to say 
here was a letter. 

Mr. Laney: He said what the letter suggested. 
| think the objection, if the Court pleases, was 
sound, that he was stating the contents of the 
etter. [8] 

The Court: Well I didn’t gather that. Go ahead. 

A. Well the letter suggested a meeting in Chi- 
‘aco between myself, Mr. Walter Smith, who was 
yresident of, I believe, Southwest Co-Operative 
Wholesale and United Producers and Consumers, 
ind Mr. Wahmsley. The occasion was the annual 
neeting of the National Council of Farmer Co- 
Jperatives which all of us were attending. 

Q. Did you attend that meeting? In Chicago? 

pee Mes sir: 

Q. About when did that meeting in Chicago 
ecur ? A. About the middle of January. 

Oe Of 19522 A. Yes, sir. 

Q. Did Mr. Smith and Mr. Wahmsley contact 
rou at that meeting ? A. Yes, sir. 

Q. You say Mr. Smith was president of both 
of the defendant organizations at that time? 

A. That is my understanding. 

Q. Did they tell vou that? A. Yes, sir. [9] 

Q. Was Mr. Wahmsley an officer or connected 
with those two organizations also? 


60 United Producers and Consumers, etc. 


(Testimony of Ralph W. Held.) 

A. I understand that he was the auditor. 

Q. What kind of meeting was in Chicago, Mr. 
Held? 

A. Well, it was a verv informal little meeting 
in Mr. Smith’s room in the hotel. 

Q. Exeuse me for interrupting. What kind of 
meeting was the general meeting that all of you 
were attending in Chicago? 

A. It was the annual meeting of the National 
Council of Farmer Co-Operatives, I believe. 

Q. And were representatives of all the larger 
co-operatives in the United States present at that 
meeting ? 

A. Yes, and a great many other people that 
were directly interested in co-operatives in one way 
or another. 

Q. Had Mr. Smith and Mr. Wahmsley desired 
to obtain information about you and your experi- 
ence at that meeting, were the people at that meet- 
ing who were able to give them that information as 
to your record and your achievements and your 
progress ? 

A. Well, I would think they could have gotten 
it from quite a number of people that were there 
with [10] whom [ was personally acquainted. 

Q. And do you know whether they made any 
efforts to obtain such information or not? 

A. I don’t know that they did at that time. I 
don’t know whether they did or not. 

Q. Now, at that Chicago meeting did you have 
discussions with Mr. Smith and Mr. Wahmsley 
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Testimony of Ralph W. Held.) 
bout the Phoenix operation ? “A. Des, I did. 

Q. When and where did they occur? 

A. Well, they occurred the first one was in Mr. 
mith’s room at the hotel at which we were staying 
here the meeting of the National Couneil of 
‘armer Co-Operatives was being held. 

Q. And who was present at that meeting, Mr. 
leld? 

A. Mr. Smith and Mr. Wahmsley and myself. 

Q. What discussion took place there about the 
-hoenix situation and your connection with it, 
F any? 

A. It was a very general discussion, more for 
de purpose of getting acquainted I think than 
nything else and Mr. Smith told me a little bit 
hout the two corporations out here of which he 
mas president and suggested that they were need- 
1g management and were [11] interested in talking 
» me about it. I believe at that time [ told them 
hat I had already been approached by a firm in 
t. Louis and while I hadn’t made a positive com- 
1itment to them I was somewhat interested in that 
pportunity and wouldn’t consider coming out here 
or less than a 3-year term. 

Q. As a result of that conversation was there 
ny suggestion made by either Mr. Smith or Mr. 
Vahmsley in furtherance of the Phoenix con- 
ection ? 

A. Well, we had 2 or 3 meetings there during 
he session of the National Council and I believe 
t was at the final meeting that we had that Mr. 
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(Testimony of Ralph W. Held.) 

Smith suggested that he would hke to have me 
come out and look the proposition over and would 
be glad to pay me my expenses if I would come. 

Q. Had any final arrangement been made at 
that time of any kind between you? 

ie NO, Sie 

Q. As a result of that offer by Mr. Smith, or 
suggestion, did you come to Phoenix? 

A. Yes, I did, some week or more later. 

Q. About when would that be, do you recall, 
Mr. Held? 

A. I couldn’t say the date positively, but it was 
ni) CAMEL BY Gn 15, |AEay 

@. Did the defendant corporations pay your 
expenses for that trip? A. Yes, they did. 

Q. When you arrived in Phoenix who met vou? 

A. Mr. Smith met me at the plane at the 
Phoenix airport. 

@. Do you recall about when you arrived ? 

A. J arrived in the evening at about 9:00 
o'clock. 

Q. How long did you stay in Phoenix on that 
occasion ? 

A. I believe I was out here until—I believe I 
was out here 2 days. 

@. And what transpired during that time with 
respect to the matter that 1s under investigation 
here ? 

A. Well, the morning following my arrival Mr. 
Smith picked me up at the hotel and took me out 
to the plant and offices of the two corporations. I 
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Testimony of Ralph W. Held.) 

net Mr. Martin, who was then manager and he 
howed me through the plant in the company of 
fy. Smith. 

Q. Do you know his initials? 

A. C. M. Martin. We discussed the operation 
omewhat and I reeall asking Mr. Martin how 
mg he [13] thought it would take a new man 
oming in here to become thoroughly acquainted 
nth the operation and he told me that he would—— 

Mr. Laney: Object to any conversation with 
fy. Martin as hearsay. No foundation laid that 
e had any authority to bind any of these com- 
anies. . 

Q. Did Mr. Martin have any relation with the 
efendant companies at that time? 

A. I understand he was manager. 

@. Was he also on the Board of Directors? 

A. Yes, I beheve he had the title of executive 
ice president. 

Q. Then what did he say to you at that time? 

Mr. Laney: I object. It calls for hearsay and 
o foundation laid, that he had any authority. 

The Court: As I recall the evidence Martin 
rote you a letter in December, didn’t he? 

The Witness: Yes. 

The Court: Go ahead. 

A. Mr. Martin said that he would delay answer- 
ag my question until the following day at which 
ime Mr. Smith and I were back in the offices and 
{r. Martin said at that time that in his opinion 
- would [14] require from 2 to 5 years. 
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Q. To learn the business thoroughly ? 

A. To get thoroughly grounded in the operation. 

Q. Now what else did you do on the occasion 
of that visit other than your trips around in the 
company of Mr. Smith and your conversations with 
Mr. Martin, the then manager? 

A. The evening after I arrived here Mr. Smith 
invited me to a dinner at the Westward Ho Hotel 
at which several people representing the company 
were present: 

Q. Who was present representing the company 
on that oceasion? 

A. Mr. Smith and his wife, Mr. and Mrs, 
Wahmsley and Mr. and Mis. MeInerney and Mr. 
and Mis. Martin, I believe. 

Q. Mis. MeInernev—what capacity did she have 
with the two organizations, to your knowledge ? 

A. Well, I understand that she was in charge 
of purchasing of some of the chemicals and feed 
supplies and so forth. 

Q. Do you know whether she had an appointive 
office with the corporation ? 

A. I learned later that she did have. I [15] 
wasn’t aware of it at that time. 

Q. Following that dinner meeting, what tran- 
spired then? 

A. The next morning Mr. Smith met me again 
and took me out to the company offices and that 
was when Mr. Martin gave me the reply that I 
earher indicated. Following that, Mr. Smith drove 
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ne around the Valley somewhat, took me out to his 
wn farm and I left on a plane that evening for 
Jes Moines. 

@. Did vou have any further conversation with 
ay. Smith on the occasion of that visit about com- 
ne to Phoenix as the manager of the defendant 
ompanies ? 

A. Nothing formal. He didn’t make any offer 
nd nothing actually was said about it except that 
1e told me he hoped that I would be interested, 
© which I rephed that IT could not be under the 
ivcumstances because it appeared that they had 
nanagement. 

Q. You told him then that you were not inter- 
sted under the present circumstances ? 

ee That is right. 

Q. You returned then to your position in Des 
\Toines ? A. That is right. [16] 

Q@. When were you next contacted by anyone 
‘rom Phoenix with respect to this employment? 

A. I was contacted by telephone the latter part 
yf February. Mr. Smith called me. 

Q. Still talking about Mr. Smith, the president 
yf both defendant corporations ? NCS, Sil, 

Q. What was the nature of that conversation? 
What was it as you recall it? 

A. I helieve it was at that time that I told him 
hat the situation with me had developed to a point 
hat I felt that I was almost committed on a posi- 
ion in St. Louis and didn’t believe I would be 
nterested, 
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Q. Why did Mr. Smith call you and you make 
those responses ? 

A. He called me and told me that their situation 
had also changed, that Mr. Martin had resigned © 
and that they were definitely interested in making 
a proposition to me. 

Q. Following that conversation what next took 
place? 

A. I think it was just a couple of days later 
that he called me again, rather insistent that I come 
out and offered again to pay my expenses out [17] 
if I would come out and take a second look at their 
proposition. 

Q. Did you come out at his request? 

A. Yes, I did then finally and arrived here I 
believe the evening of March 5. 

Q. 1952? A. 1952. 

Q. Who met you when you arrived at that time? 

A. Walter Smith met me in a plane and took 
me to my hotel that evening. 

Q. How long did you stay in Phoenix on the 
occasion of that visit ? 

A. J left on the evening March 7. 

Q. On the following day after your arrival 
March 6 what did you do? 

A. Mr. Smith again called for me at the hotel 
in the hotel in the morning, took me out to the plant 
and offices of the corporation. We spent a little 
time there. He drove me around the town just a 
little bit and we had a luncheon at the Westward 
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Jo Hotel that noon at which several of the com- 
many directors were present. 

Q. Do vou recall what of the company directors 
rere present on that luncheon meeting? 

-. I don’t know whether I can recall all of [18] 
hem or not but I know Dana Fisher was there. Mr. 
smith of course was there. Emil Rovey was there. 
ty, Wahmsley was present and I don’t reeall 
vhether there were any others or not. 

@. Did vou have any discussions at that luncheon 
nceting with either Mr. Smith or any of the other 
trectors about becoming the manager of the local 
lefendant corporation ? 

A. J don’t think anything except just an in- 
ormal discussion because there was a board meeting 
alled for that afternoon of the entire board. 

Q. Did you give any indication or were there 
ny questions directed to you at that time con- 
erning your qualifications or past experience, any- 
hing of that sort? 

A. I can’t recall any specific conversation at the 
inner. 

Q. Very well, then after the luncheon meeting 
lid you attend the board meeting that was sched- 
led for that afternoon of March 6? 

A. I attended a portion of it. 

@. And that was what kind of a meeting? 

A. Well, I understood that that was a meeting 
f the full Board of both corporations and they 
alled me in to interview me concerning accepting 
he [19] position as manager. 
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Q. What discussion did you have at that meet- 
ing with the members of the Board? Did they make 
any inquiries of you, and tell the Court what those. 
were ? 

A. Yes, they invited me into the meeting and 
asked me to relate my business experience which 
T had, which covered the period of management of 
the two co-operatives back in Iowa which I had 
previously managed and I think I went back to the 
time that I graduated from Iowa State College 
and spent 4 vears as a county agricultural agent 
in one of the northwest Towa counties and then 
spent 4 years as a farm loan representative for the 
farm loan division of the Aetna Life Insurance 
Company, after which IT spent all of my time in co- 
operative management. 

I believe I also told them that while I was here 
interested in their proposition that I was tenta- 
tively commited, at least I felt that I was, on a job 
in St. Louis with a corporation with which I had 
been familiar for some time, and that they were 
offering me a job at $10,000 per year and that 
under the circumstances I couldn't consider coming 
out here for less than a 3-year term. 

Q. Did any of the members of the Board of [20] 
Directors make any objection to your statement that 
you wouldn’t consider coming out here for any- 
thing less than a 3-year term? 

A. Not that I was aware of. 

Q. Did any of them say anything at that time? 

A. No, sir. 
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Q. Following your general discussion were you 
here when any action of the Board was taken with 
espect to your employment ? 

A. No, sir, I was not. 

Q. Were vou excused from the meeting before 
- was concluded ? mh Yes. sir. 

Q. And thereafter who did you next see with 
espect to employment after vou left the meeting ? 

A. After the meeting was over, Walter Smith 
»0k me back to the hotel and suggested that he 
ad arranged a meeting for me or a dinner engage- 
vent for me that evening with Mr. Wahmsley and 
aat since Mr. Wahmslev was auditor of the 2 cor- 
orations he had information that wasn’t as well 
nown to Mr. Smith and that he would therefore 
ke to have me spend some time visiting with Mr. 
Vahmslev about this matter. 

Q. Did he say anything to you at that [21] 
me as to any authorization to enter into a con- 
ract ? 

A. He told me that the Board had given him 
uthority to employ me and wanted me to talk to 
Ir. Wahmsley—to talk to me the following day. 

Q. Up to that time had you discussed any of 
he details of your employment with either Mr. 
mith or Mr. Wahmsley? That is, regarding the 
mount of compensation and the term of your 
mployment and so forth? 

A. Yes, we had talked about a 3-year term and 
-e had talked more or less informally about 

Mr. Laney: Who had? 
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Q. You had talked with whom? 

A. With Mr. Smith and we discussed a 3-year 
term and had discussed a $10,000 annual salary 
with some percentage of the net savings of the 2 
companies. 

Q. Then did you keep the engagement that 
Mr. Smith had made for you with Mr. Wahmsley 
that evening? 

A. Yes, we had dinner that evening at the 
Arizona Club and spent an honr or 2 together. 

Q. Who was present at that meeting? 

A. Just Mr. Wahmsley and myself. 

Q. And did you and Mr. Wahmsley discuss— 
what did you discuss during that hour or two that 
you were together? [22] 

A. I think we discussed primarily the terms of 
emplovment dealing principally with salary per- 
centage of the net savings and term of employment. 

Q@. What was the discussion with Mr. Wahmsley 
concerning the term of employment ? 

A. Primarily had to do with the 3-year term 
because I had indicated early that that was the 
only thing that I would be interested in. 

Q. Did Mr. Wahmsley make any objection to 
that? A. Not to my knowledge. 

Q. Did he say anything upon that occasion ob- 
jecting to it at all? 

A. J don’t recall that he did. 

@. Was there any discussion as to the specific 
amount of compensation? That is, the fixed com- 
pensation ? 
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A. I think we were discussing primarily $10,000 
er year. 

Q. Now what day was this that you had the 
inner meeting with Mr. Wahmsley ? 

A. That would have been the evening of 
arch 6. 

Q. Then after—did you return to vour hotel 
[ter your meeting with Mr. Wahmsley ? 

=. Yes, sir. 

Q. What took place on March 7? [23] 

A. Mr. Smith called for me again at the hotel 
1 the morning, took me on quite an extended tour 
f the valley here, and brought me back to the hotel 
ynetime that—I mean the company offices some- 
me that afternoon. 

Q. Did you have any further discussion about 
our contract that afternoon with Mr. Smith? 

A. Yes, we did. We discussed it further in the 
fice. 

Q. That is in the office of the—— 

A. Of the two corporations. 

Q. Following that conversation what was done ? 
A. Well, late that afternoon Mr. Smith rather 
sisted that we draw up a memorandum of agree- 
ent. I informed him that J didn't feel personally 
lat it was necessary, that I had never worked 
nder a written contract and it would be perfectly 
ereeable with me if we would wait until I actually 
ecided to accept the position and if I came out 
ere the Ist of April, to draw up an agreement at 
nat time. However, he wanted something in writ- 
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ing, he said, and we therefore prepared the type of 
contract under which I was employed. 


Q. Who was present at the time the agreement 


that vou have testified about was prepared? [24] 
A. Walter Smith, Mrs. McInerney and myself. 
Q. Who dictated the terms of it or prepared it, 

Mr. Held? 

A. Well, Mr. Smith asked me to dictate it, said 
he wasn’t familiar with such matters, and I believe 
before we got into that I advised him that since 
he didn’t have a form available, that I did have 
with me a copy of a contract that was used by the 
member companies of the Iowa Farm Service Com- 
pany for the employment of managers. It was a 
three-page document which was multigraphed and 
which we used among all of our companies asso- 
ciated with the Iowa Farm Service Company and 
from that we simply dictated 3 or 4 short para- 
eraphs on which Mr. Smith and I agreed and which 
we thought would be sufficient to cover the matter. 

Q. When vou say you dictated them, to whom 
did you dictate the agreement? 

A. To Mrs. McInerney. 

Q. And that is the Mrs. MeInerney who you 
have testified was the appointive officer of the cor- 


poration of some sort. is, MOS; SIT: 
Q@. And that was on the late afternoon or early 


evening of f25] A. March 7. 
@. What was done with the agreement which 
was dictated at that time? - 
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A. That was written up in triplicate and Mr. 
smith signed 2 copies which he handed to me and 
uggested that 1 take them back to Des Moines, 
owa, with me and if I decided to come out here, to 
ign a copy and send one back to him. 

Q. Did you sign the contract at that time? 

A. No, sit, I did not. I had a tentative appoint- 
hent in St. Louis for, I believe, it was March 15 
vith Mr. K. C. Baker with whom I was negotiating 
bout this job that I had mentioned previously and 
Ipon my return home I found that Mr. Baker 
ad advised me by letter that he wouldn’t be able 
o keep that appointment and suggested that J mect 
1m in St. Louis on the 20th, after which I notified 
ir. Smith that I was signing a copy of the contract 
md mailing it to him. 

Q. Now, you say that you took the two signed 
opies that Mr. Smith had signed back to Des 
‘loines with you pending your determination of the 
st. Louis offer ? A. Yes, siv. 

@. And then when vou—when did you determine 
n your mind what vou wanted to do about the St. 
souis [26] offer, Mr. Held? 

A. When I was in St. Louis on March 20, 

@. <And was that offer still available to vou and 
‘ould vou have accepted it in St. Louis at that time 
1ad vou wanted to? A. Yes, sir, I could have. 

@. And you came back to Des Moines and what 
vas the occasion of any further conmunication with 
‘i. Smith ? 

A. Well, I arnived back in Des Moines in the 
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early morning of March 20 and found a long dis- 
tance telephone call waiting for me when I arrived. 
at home. I called back on that call and talked to 
Mr. Smith concerning the matter, told him that I 
would sign the contract, and he asked me to come 
out here and be ready to go to work on the first 
day of April. 

Q. Did you tell him that you were putting a 
signed copy of the contract in the mail? 

A. Yes, sir, I mailed it the next morning, I be- 
heve. 

Q. And you signed it and went out the next 
morning ? A. I think that was it. 

Q. I show you Plaintiff’s Exhibit 1 for iden- 
tification and ask you to state whether or not that 
is [27] the contract about which you have just been 
testifying ? aw Yes, sir, that is“it. 

Mr. Trask: Offer it in evidence. 

Mr. Laney: If it please the Court, we object to 
this on the ground that there is no foundation laid 
that Smith was authorized to enter into any such 
contract. 

The Court: It may he received. We will have 
our morning recess. 


(A brief recess was had.) 
(Plaintiff’s Exhibit 1 received in evidence.) 


Q. Mr. Held, at the time when you were present 
with Mr. Smith in the company’s offices after the 
contract had been dictated to Mrs. McInerney and 
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vas executed by Mr. Smith on behalf of the two 
orporations, was Mis. McInerney present during 
hat entive period of time? . Yesigsin. 

Q. Was she present at the time Mr. Smith exe- 
uted the document on behalf of the two eorpora- 
ions ? Be Wes, sit. 

Q. Did she offer any objection or suggestions as 
o the manner of execution In any way? 

a. No, sir. 

Q. Now after vou telephoned or after Mr. [28] 
smith telephoned you in Des Moines and you told 
um that you were signing the contract and putting 
t into the mails to him, did vou hear anything 
urther from Phoenix before vou actually came out 
ere to assume your duties? 

A. Yes, I had a wire, I believe, from Mrs. Mc- 
nerney the latter part of March stating that Mr. 
smith had passed away very suddenly and giving 
ne the date of his funeral. I called her on the tele- 
yhone and told her that I was very sorry, but it 
lidn t appear that it would be possible for me to 
ret out here to the funeral and that I would be out 
ere the Ist of March, I mean the Ist of April. 

Q. Did you come to Phoenix on the Ist of April? 
A. Yes, sir, I actually arrived here on March 31. 

@. <And on the Ist of April what did you do? 

A. I went to the office first on March 31 and 
hen went there again on the morning of April 1 
ind assumed the management of the company. 

@. You did go to work at the company offices 
md assume the duties of manager at that time? 
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A. Yes, sit. 

Q. During the month of April did you ever 297 \ 
meet with any of the members of the Board of 
Directors or see any of them in your capacity as 
manager ? 

A. Yes, sir, there was a board meeting soon after 
IT came here, I believe it was on the 3rd of April. 
IT think it was called specifically for the purpose 
of electing a successor to Mr. Smith as president. 

Q. Did you attend that meeting of the Board 
of Directors ? A. Yes, sir. 

Q. And did you attend any other meetings of 
the Board of Directors while you were—during the 
month of April? 

A. Yes, there was another board meeting called 
the latter part of the month along about the 24th 
or 25th, I believe, somewhere in that approximate 
time. 


Q. Now, at any time after you reported for duty 
or before you reported for duty, at any time did 
the officers of the corporation or the members of the 
Board of Directors at any time give you any special 
instructions as to how you were to go about ac- 
quainting yourself with the business or with the 
community and your affairs? 

A. No, they did not. [30] 

Q. Beginning then April 1, generally what did 
you do in connection with the management of the 
corporation ? 

A. Well, that first week I was in the office most 
of the time. I believe I made a trip out to Mrs. 
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V. L. Smith at Glendale one afternoon to extend 
ny sympathy for the loss of her husband. The 
econd week I called on the members of Southwest 
3o-Operative Wholesale who were other co-oper- 
tives most of which were located in Southern 
Jalifornia. 

Q. Was that in connection with your duties as 
nanager of the defendant corporation ? 

A. Yes, sir, these corporations were members 
f Southwest Co-Operative Wholesale and the cor- 
oration that I had been managing had some 30 
nembers and all of them bought their supplies 
rom us and I wanted to find out what the state 
f affairs was between Southwest Co-Operative 
Vholesale and its member companies. 

Q. And that took up most of your time during 
he second week of April, did it? 

A. Yes, sir, it did. 

Q. Did you have any conversations or go out 
nd make any effort to meet any members of the 
soard individually, talk to them? 

A. Yes, most of the week following my contact 
vith [31] the co-operative companies I spent 
alling on various members of the Board of Di- 
ectors. 

Q. And where would you call on the members 
f the Board? 

A. I found most of them at their farms and 
‘anches. 

Q. Are the members of the Board of Directors 
‘f these two companies—do they spend all of their 
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time at the company offices or do they have other 
occupations and pursuits? 

A. Well, I don’t think you would say they spend 7 
any of their time there, to speak of. They call 
there occasionally like maybe any other customer 
might, but they spent no appreciable time there. 

Q. Generally what are their occupations, the 
members of the Board of Directors, their principal 
occupation ? 

A. Most of them TI would say were engaged in 
agriculture. 

Q. Now during the first month that you were . 
there did you meet any of the department leads 
or the staff heads of the various departments of the 
defendant corporation ? 

A. Yes, sir, the first week that I was there [32] 
Ernie Huber took me around and introduced me to 
all of the department heads. 

@. Who is Ernie Huber? 

A. He is an employee who was described to me 
as being in general supervision over the various 
stores down there. 

@. What stores? When you say the stores of the 
co-operative what stores do you refer to? 

A. The hardware store, the lumber yard, the 
furniture store, probably even the feed store. 

Q. Now, did you hold during the month of April 
any staff meetings with the members of the various 
heads of departments of the co-operative down 
there ? 

A. We held staff meetings during the time I 
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vas there, but I am not clear on the date when we 
irst initiated them. We held some 2 or 3 staff 
neetings. 

Q. By staff meetings what do you mean? 

A. Meetings of the heads of the various depart- 
nents. 

Q. Those meetings were called by whom? 

A. By myself. 

Q. During the month of May, for instance, did 
‘ou hold any staff meetings? [383] 

A. Yes, Lam quite sure that we had two in May. 

Q. Without going into any detail, what was the 
eneral nature and purpose of the staff meetings 
nd how were they held? 

A. ‘They were held in my office for the purpose 
f discussing any of the problems that the heads of 
he various departments thought might be of gen- 
ral interest to the heads of all of the other depart- 
acnts. 

@. And those staff meetings were held, how 
aany do you recall did you hold? 

A. Well, we held 2 in May and I am not clear 
n whether we actually held a staff meeting in 
woril-or m0t. 

@. You say there were 2 mectings of the Board 
f Directors which vou attended during the month 
f April? ae oY eS, sir. 

Q. Was there any meeting of the Board of Di- 
ectors you attended during the month of May? 

pe Wes, sir. 
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Q. About when was that? 

A, It was about the 24th or 25th of May, ap- 
proximately that period. [34] 

Q. Now, Mr. Held, up to that time had you been 
criticized in any way by anv officer or director of 
the corporation as to the manner in which you were 
performing your duties as manager? 

A. No, sir. 

Q. About what time was the meeting in May 
that you referred to? What date? 

A. It was the latter part of the month, I have 
forgotten the exact date, 24th, 25th, or 26th, some- 
where 1 that period. 

@. Did you attend these various meetings of the 
Board of Directors as you have testified ahout as 
manager of the corporation ? A. Yes, sir. 

Q. After the meeting of the Board of Directors 
on May—the latter part of May, whenever it was, 
what did you do? 

A. Well, it was that evening that I had planned 
to fly back to Des Moines to bring my family out 
here since school had terminated and I had given 
possession of my home on the Ist of June. 

Q. Had you ever discussed with the members of 
the Board of Directors the necessity for your re- 
turning to Des Moines to bring your family out? 
Had that been mentioned at any time? [35] 

A. [don’t think it had been officially in a board 
meeting, but I had mentioned to various ones at 
various times that that was the situation and Walter 
Smith had agreed that that was the proper thing 
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9 do and Emil Rovey asked me that day when I 
as going back after my family and I told him that 
planned to go back that evening. 

Q. And what is Emil Rovey’s capacity with 
ither of the corporations? 

A. He is a director. 

Q. Did any of them ever voice any objection to 
our making that trip to get your family and bring 


aem out here? peo wsir. 
Q. And you did return to your home in Des 
[oines to bring vour family? A, Yes cir. 


Q. What arrangements had you made in Des 
Ioines for bringing your family out here? 

A. Well, prior to that time T had sold my home 
nd had given possession on June 1 and had 
lanned to go back when the spring school term 
nded to bring them out to Phoenix. 

Q. And had those arrangements been completed 
or the sale of your home and giving possession 
‘then you [36] arrived there ? A. Yes, sir. 

Q. Did vou receive a telegram while you were 
here from the defendant corporations or one of 
heir representatives ? 

A. Yes, sir, we had finished packing our furni- 
ure one night and were planning to leave for 
*hoenix the next morning and a wire reached me 

believe about 1:00 or 2:00 that morning. 

Q. That is the same morning that vou were 
Janning to leave and come to Phoenix with your 
ainily ? oe Ves, “sir 

Q. You had stored your furniture at that time? 
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A. We hadn’t stored it yet because we were 
planning to load it on a moving van that morning 
to bring it out here. 

Q. I hand you Plaintiff’s Exhibit 2 for identi- 
fication and ask you to state, is that the telegram ~ 
that you state you received at that time? 

A. Yes, sits 

Mr. Trask: Offer Plaintiff’s 2 in evidence. 

Mr. Laney: No objection. [37] 


(Plaintiff’s Exhibit 2 received in evidence.) 


Q. Following the xeceipt of that telegram did 
that require you to make any change in your plans 
or did you make any change in your plans? 

A. Yes, sir, I had to find temporary living quar- 
ters for my family almost immediately and I con- 
sulted counsel in Des Moines to determine what my 
position was. 

Q. Up to that time had there been any sugges- 
tion of any kind that your contract was illegal or 
being questioned ? Nees iT. 

Q. Was there any elaboration given you at that 
time as to what the supposed illegality of your con- 
tract was ? 

A. No, sir, the wire was the only communication. 

Q. Had you been criticized as to your employ- 
ment or charged with any violation of the terms of 
your employment up to that time? 

A. No, sir, not to my knowledge. 

Q. Following the receipt of the telegram you say 
you did consult counsel ? AW Nicss si, 
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@. And thereafter what did you do? [38] 

“A. He advised me to 

Q. No, just what—did you respond to the tele- 
Tam ? eee Cs: 

Q. I show you Plaintiff’s 3 for identification and 
sk you to state what that is. 

A. That is the wire that I sent in response to 
he telegram sent me. 

Mr. Trask: Offer Plaintiff's Exhibit 3 for iden- 
ification, exhibit next in evidence. 

My. Lanev: No objection. 


(Plaintiff’s Exhibit 3 received in evidence.) 


@. Following the mailing of that or the trans- 
nitting of that telegram to Mr. Essley, what did 
rou do, Mr. Held? 

A. I took my family to Sioux City, Iowa, where 
arranged for temporary living quarters for them, 
ame back to Des Moines and flew out to Phoenix. 

Q. When you arrived in Phoenix did you go to 
ee anvhody with respect to the communication vou 
ad received ? 

A. Yes, I did. I called on several members of 
he Board of Directors. 

Q. Did vou call on Mr. Essley, who sent you the 
elegram ? [39] ie es, Sit. 

Q@. Where did you see him and when? 

B. J saw Ma. Essley at his farm. I don’t recall 
he day exactly. 

Q. Was it shortly after you returned ? 

A. Shortly after JI returned. 
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Q. Was anyone else present at that time? 


7 


A. I don’t recall that there was. His son was ‘= 


working on some machinery near there when we — 


discussed this wire. 

Q. What did you say to Mr. Essley and what 
did he say to you? 

A. I think I called his attention to the fact that 
T had gotten his wire and merely expressed the fact 
that I was surprised to have received word in that 
sort of way since we had had a board meeting just 
prior to my going back after the family and no one 
had said anything to me. 

Q. And what did he say to you? 

A. He told me that they had a board meeting 
ealied for the Sth of June and would discuss the 
entire matter at that time. 

Q. Did he give you any reason for suspecting 
your contract was in question ? 

A. Not specifically that I recall. [40] 

Q. Did he at that time say you hadn’t been per- 
forming your duties properly? 

A. No, he didn’t. 

Q. Did he charge you with any violation of your 
contract ? A. No, sir. 

Q. What other members of the board did you 
call wpon as a result of this receiving of the wire? 

A. Before I called on Mr. Essley I stopped at 
Mr. Rovey’s farm on my way out and had a little 
discussion with him also. 

Q. Mr. Rovey is one of the directors? 

A. Yes, sir. 
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Q. What was vour conversation with Mr. Rovey 
nd what did he say to you? 

A. I told him about the wire that I had received 
nd asked Iim if he knew anything about it. He 
ud that he didn’t know a great deal about it and 
iggested that possibly the man to talk to was Mr. 
issley. 

Q. Did he charge vou at that time with any vio- 
ition of the terms of your contract? 

A. No, sir. 

Q. Did he eriticize your manner of conducting 
ourself as manager at that time? [41] 

A. Not to my knowledge. 

Q. Did he at that time? A. No, sir. 

Q. Did he elaborate in any way upon the mean- 
1g of the telegram that your contract was illegal ? 

“No, sir. 

Q. Did you discuss the telegram with any other 
kembers of the Board of Directors prior to the 
eeting of June 9? 

me wes, sit, I called on Mr -Knox and Mr. 
‘isher. 

Q. Who is Mr. Knox? 

A. Mr. Knox was a board member and I believe 
eretary of one of the companies. 

@. And where does he live? 

A. At Chandler or near Chandler, Arizona. 

Q. What was your conversation with Mr. Knox? 

A. I told him also about the wire and he was 
urprised to learn it. He had no previous knowl- 
dge of it whatever. 
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Q. So he had no explanation and didn’t knowl 
anything about it? A. No. [42] 

Q. That is what he said to you? 

Pee Thatisarehit: 

Q. Who is Mr. Fisher? 

A. Mr. Fisher is also a board member who lives 
at Blythe, California, and he hkewise had no previ- 
ous knowledge and did not know until I advised 
him that T had received such a wire. 

Q. Did either My. Knox or Mr. Fisher say any- 
thing to you in a way critical of the way you had 
managed the corporation or charging you with any 
violation of the terms of your contract? 

A. No, siz, they did not. 

Q@. Did you hear anything further about the | 
matter until the meeting of June 9? 

A. No, I don’t believe I did. | 

@. <Actually how many days transpired between 
your meeting with these various members of the 
board and the meeting of June 9? Was it a short 
period of time? 

A. Just a short period of time, yes. 

Q. Now on June 9 was there a meeting of the 
Board of Directors held to your knowledge ? 

Ayes, sir. 


@. Where was it held? 

A. In the company office at the plant. [43] 

Q. Did you attend that meeting? 

see NOpmctnele did® not: 

@. Was that the first meeting of the Board of 
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Jirectors since you arrived in Phoenix that you did 
ot attend ? 

A. I attended a portion of it, but I was not in 
he meeting all of the time. 

Q. Was there any discussion during the time 
rou were at the meeting during the portion of the 
neeting that you attended, was the matter of your 
contract discussed during that period of time? 

A. No, only that Mr. Essley advised me that 
hey had had it under consideration and he told me 
hat they considered that they had placed me in an 
mpossible position and had appointed a comnittee 
o negotiate with me for the settlement of my con- 
mact. 

Q. Now at the beginning of the meeting were 
you in the meeting at the beginning of it when it 
vas started, the meeting of June 9? 

A. I think I was right at the beginning and the 
neeting went into executive session almost tmme- 
liately and I left. 

Q. And when did you have this conversation 
vith Mr. Essley that you have related? Did he call 
you back into the meeting? [44] 

A. After I was called back into the meeting. 

Q. Now after he called—Mr. Essley called you 
back into the meeting and told you they felt they 
had placed you in an impossible position and 
wanted to negotiate with you about the settlement 
of your contract, at that time did Mr. Essley inform 
you as to what the alleged illegality of your con- 
tract was? A. I don’t recall that he did, no. 
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Q. Did he at that time or any other member of 
the board charge you with any violation of your 
contract ? A, Nos 

Q. Or make any criticism—Mr. Essley or any: 
other member of the board, about the way in which 
you had gone about starting your duties as manager 
under your contract ? A. No, sir. 

Q. Did he tell you who the members of the com- 
mittee were who were going to negotiate with you 
about the settlement of your contract? 

A. Yes, he did. 

@. Who were they? 

A. Mr. Essley and Mr. Ashby and Mr. [45] 
Rovey. 

Q. Mr. Ashby likewise is a member of the Board 
of Directors ? A. Yes, sit. 

Q. Subsequent to that did you meet with that 
committee for the purpose of discussing the settle- 
ment of your contract? A. Yes, sir, I did. 

Q. When did you have vour first meeting? 

A. Well, it was immediately after the board 
meeting that same afternoon. 

@. And who was present at that meeting? 

A. The 3 members of the committee that I have 
just named and myself, 

Q. Did any of the members of the committee at 
that time accuse you of anv violation of the con- 
tract or criticize the manner of your operation of 
the companies ? 

A. | don’t remember whether they did speeifi- 
eally or not. 
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Q. There was a discussion about the settlement 
f your contract ? A. Yes, there was. 

© Was there any conclusion arrived at at that 
ime ? A. No, there was not. [46] 

Q. Did they tell vou at that time that you were 
ismissed or terminated your contract—your eon- 
ract had been terminated ? Ax, No, sir. 

Q. Did you continue to perform your duties as 
lanager thereafter? 

A. Yes, sir, until June 20. 

Q. And on June 20 what took place? 

A. They held a second board mecting on June 
0 at the close of which I was handed a statement 
dvising me that my contract was considered at 
n end. 

Q. Following the receipt of those formal notices 
f termination you left the employment and your 
lace of employment ? iNest, 

@. What wages have you received under the 
erms of your contract? 

A. I was paid my regular monthly salary dur- 
ng the period that I was there. 

Q. Have you received any payments since of 
nv kind? A. No, sir. 

Q. I hand you Plaintiff’s Exhibit 4 and Plain- 
iff’s Exhibit 5 for identification and ask you [47] 
o state whether or not those are the notices of 
ermination that you have testified about? 

im 1 es, Sir. 

Mr. Trask: I offer Plaintiff’s Exhibits 4 and 5 
‘or identification in evidence. 
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Mr. Laney: No objection. 


(Plaintiff's Exhibits 4 and 5 received in ey1- 
dence. ) 


Q. Mr. Held, Plaintiff’s 4 in evidence is a com- 
munication from United Producers and Consumers 
Co-Operative, one of the defendants, is it not? 

A. Yes, sir. 

Q. And 5 is a similar communication from 
Southwest Co-Operative Wholesale? 

A. Yes, sir. 

Q. Mr. Held, following the receipt of these for- 
mal notices and your relinquishing of vour position 
at the defendant corporation, how long was it before 
you obtained any other employment ? 

A. I went to work on the first day of September 
following that. 

Q. With what concern did you go to work? 

A. With the company that presently employs 
me, Consumers Co-Operative Services, Inc., North 
Kansas City, Missouri. 

Q. In what capacity did you go to work [48] 
there? A. As general manager. 

@. Did you commence to take steps as soon as 
reasonably possible after your termination here to 
find other employment ? A. Yes, sir. 

Q. In this action, Mr. Held, you have stated that 
vour damages have been computed at a sum of 
approximately $25,410. How did you compute those 
damages ? 

A. Well, it was computed on the basis of a 
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10.000 annual salary for a 3-year term and 2% of 
he net savings of the 2 corporations for the 2 final 
ears of that 3-vear term. 

Q@. Now the fixed compensation therefore for 
he 3 years would be $30,000? A. $30,000. 

Q. And 

A. $16,000 for the 2% of the net during the 2 
inal years on which I had been given to understand 
hat that amounted to approximately $400,000 dur- 
ne 1951 which was the year previous to my coming 


ut here. 

Q. That would be $80,000 fixed compensation 
nd $16,000 at 2% or a total of $46,000 and did you 
nake any deduction from that total of $46,000? 

A. Yes, sir. We tried to estimate what I [49] 
night earn in other employment and we estimated 
38,000 a vear for 3 years which was $24,000 and 
vhich we deducted from the $46,000. 

Q. You keep saying ‘‘we.’’ You were consulting 
vith me at the time that you were making this com- 
yutation, were vou? Peeeids; sir. 

Q. So vou computed your damages as the result 
of the loss of earnings at the contract value of 
346.000 less 3 years’ employment that vou antici- 
vated vou would be able to earn $8,000 a vear $24,000, 
eaving a net of $22,000? me Chatisticht: 

Q. Muy. Held, in addition to the $22,000 did you 
sustain any particular or special damages as a re- 
sult of the breach of contract by these defendants ? 

Mer Laney: Justea moment. May it please the 
Court, I object to that. There is no allegation of 
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special damages of any sort, just allegation of gen- 
eral damages from breach of the contract. 

Mr. Trask: May I rephrase the question. 

Q. In addition to the $22,000 loss of contract 
earnings, what other items are included in that 
figure of $25,000, approximately ? 

A. Well, there was an item of about $454 [50] 
of travel expenses, I believe. 

(). Now that was in connection with 

A. It involved 2 trips out here and back. 

Q. You are not referring to the trips that the 
companies paid your expenses out and back? 

Noe OSI: 

@. And then what other item did you have in 
that figure of $25,000 ? 

A. There was an item of $500 moving expense 
and storage of furniture and so forth. 

Q. What other items did you have? 

Mr. Laney: Object to that. May it please the 
Court, move that he stricken out. That is a claim 
of special damages. It wouldn’t be relevant dam- 
ages 1f there were damages in that it doesn’t natu- 
rally flow from the contract, no allegation of any 
such special damages. 

The Court: You may answer. 

Q. What other items went to make up the total 
figure that you have stated in your complaint, Mr. 
Held ? 

A. There was an item of $21,000 which was a 
down payment on a house that I bought here in 
Phoenix. 
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Mr. Laney: If it please the Court, I move that 
hat answer be stricken out on the ground [51] 
here is no allegation in the complaint of any such 
pecial damages and it is not damages that would 
aturally flow from any breach of contract, imma- 
serial and irrelevant. 

The Court: It may stand for the time being, the 
ourt may disregard it later, I don’t know. 

Q. I hand you Plaintiff’s Exhibit No. 6 for 
lentification and ask you to state what that exhibit 
5, Mr. Held. 

A. It is the escrow instructions in connection 
ith the purchase of the house. | 

Mr Trask: Offers Plaintiff’s Exhibit 6. If the 
ourt please, this offer is made to show the agree- 
rent and the down payment that was made on the 
ome and it is offered for the purpose of showing 
hat that down payment was lost and forfeited as 
result of the breach of contract. 

Mix. Laney: May it please the Court, as to Plain- 
iff’s Exhibit 6 for identification we object to that 
s irrelevant to any issues in this case. In the first 
Jace it is not an element of damages but in the 
econd place if it were it would be at most an ele- 
1ent of special damages—claimed special daniages— 
nd the Court rules require that special damages 
e specifically pleaded and they are not pleaded. 
Ve [52] object to them. 

The Court: May be received subject to objection. 


(Plaintiff's Exhibit 6 received in evidence.) 
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@. Mr. Held, pursuant to the terms of the escrow 
agreement that has just. been received in evidence 
and which you have examined, did you make a de- 
posit of a certain sum of money in connection with 
the purchase of a house here? A. Yes, sir. 

Mr. Laney: Would counsel and the Court par- 
don me. I don’t want to repeat my objection but 
may it be understood that the same objection ap- 
plies to this line of questioning. 

The Court: Yes. 


Q. Did vou make a deposit? A. Yes, sia 

Q. How much was that? A. $2100. 

@. What happened to that money that was de- 
posited ? A. It was forfeited. 


@. Did you receive any portion of it back ? 

*. No, sir (oi 

@. I show you Plaintiff’s Exhibit 7 for identi- 
fication and ask you to state if that is the notice of 
forfeiture. A. Yes, sir. 

Mr. Trask: Plaintiff offers Plaintff’s Exhibit 7. 
It is a notice of forfeiture pursuant to the terms 
of the escrow agreement. 


(Plaintiff’s Exhibit 7 marked for indentifi- 


cation.) 
(Plaintiff’s Exhibit 7 received in evidence.) 


Q. In addition to the elements that you have 
heretofore testified to that went to make up the 
total of the amount stated you were damaged were 
there any ether elements included in that total 
figure, Mr. Held? 
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A. I think we entered an item of $106.50 for 
ancellation of escrow which I found out later was 
overed in the $2100. 

> So that as far as that $106.50 that was not 
n item of expense or damage to you? 

me No, it was not. 

Q. Were there any other items you included 
1 that figure at the time you made your computa- 
ion ? 

A. Yes, I put in an item of $250 legal expenses. 

Q. That was paid to me at that time? [54] 

= Ves, sir. 

@. Have vou ever paid the statement or bill 
rom the attorneys that you employed to consult 
ith at the time you received Mr. Essley’s telegram ? 

A. No, I have not. They have not yet rendered 
yeir statement. 

Q. You do not know what that amount might be? 

B.S No, I do not. 

Mr. Laney: May it please the Court, I move to 
trike out the testimony of legal expense because 
; is no part of the damage and no claim that it 
ras any special damage in the pleading. It wouldn't 
e relevant anyway. 

The Court: It may stand for the time being. 
“ou are probably right. 

Mr. Laney: I think counsel is probably right 
bout that. At the time this was computed it was 
ut mm. 

@. Mr. Held, at the time you had vour meeting 
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with Mr. Wahmsley, the auditor of the company, 
was there any discussion of a computation of a per- 
centage figure in addition to your fixed compensa- 
tion? A. Yes. [55] 

Mr. Laney: May we see which meeting he is 
talking about? 

The Court: All right. 

Q. Was there any such meeting at which there 
was such a discussion ? A. Yes. 

Q. What meeting was that? 

A. At the time we had dinner at the Arizona 
Club which would have been Mareh 6. 

Q. You and Mr. Wahmsley were present? 

A. Yes, sir. 

Q. Anyone else present with you? 

x @No, sir. 

Q. And what was the discussion of a figure fot 
compensation in addition to the fixed income fea- 
ture of the contract? 

A. 1 think we discussed 2% and 5% both, but 
we pretty well agreed that 2% would be propet 
since on that basis it would amount to approxt- 
mately $8,000 per year on the basis of 1951 history. 

Q. And did Mr. Wahmsley at that time and you 
discuss a net income figure upon which the 2% 
would operate and discuss a tentative figure how 
that would come out for your contract ? 

wv. Yieeyesit. 

@. And what figure did Mr. Wahmsley give [56] 
vou at that time if any as a net income figure upon 
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hich the 2% or whatever per cent vou agreed upon 
ould operate ? 

A. Well, it was on the basis of the net savines 
the 2 companies which for the previous vear I 
iderstand were approxinately $400,000. 

Q. When you say you understand, how did you 
tive at that? How did you get that figure? 

A. That was the figure that Mr. Wahmsley men- 
ohned several times. 

Q. Now you have used the expression net sav- 
gs. Is that different from net income? 

Mr. Laney: Object to that as calling for his legal 
nclusion, interpreting the contract. The contract 
Vs net income. 

Mi. Trask: The contract uses the terminology 
t income. I am asking the witness to give an 
‘planation of what the figures they were talking 
yout at that time upon which the net was intended 
. operate and he has used a figure net savings and 
therefore would like to ask him to explain the 
eaning of the term net savings as applied to co- 
yerative enterprises. 

The Court: All right. 

Mr. Laney: My objection is he is calling for an 
terpretation. [57] 

The Court: Well, the Court is going to have to 
cide this some way. You will go into it. 

Mr. Laney: Very well. 

A. Net savings and net income are used some- 
hat interchangeably in co-operative terminology. 
ctual net income probably strictly construed would 
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be the net on which a co-operative, if it 1s a taxable 
one, would pay taxes and which would be after 
refunds had been excluded. Net savings is normally 
considered to be income prior to the payment of 
patronage refunds. 

Q. Now the figure of net, either savings or in- 
come, whatever it is, whatever the term is—that is 
the figure upon which you were negotiating with 
Mr. Wahmsley and the basis—approximately what 
figure based on the previous year’s earnings ? 

A. Somewhere in the neighborhood of $400,060. 

@. Mr. Wahmsley, did he at that time show you 
any of their annual reports to show how they were 
designated on the report itself? 

A. Not at that particular meeting, no. 

@. And were you shown prior to the time that 
you actually signed the contract a copy of the re- 
port so that you could see how the net was indi- 
cated on the report itself whether the terminology 
was net savings or net income? Were you shown 
a copy of the annual report? [58] 

A. I saw a copy of the annual audit, yes. 

@. Prior to the time you signed the contract ? 

ee es) S10 

@. And do you recall now how that was desig- 
nated on the annual audit? 

A. J couldn't positively say. 

The Court: We will suspend at this point until 
1:30. 

(Whereupon, the regular noon recess was 
taken.) [59] 
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Direct Examination 
(Continued ) 
MAT. Trask : 


Q. Mr. Held, what is you present compensa- 
on? A. $8,100 per year. 

Q. That is at the firm you now are employed 
7in Kansas City? me 6Y Gs. sir. 

© Isethat omeani annual basis? 

x. Yes, sir. 


() 


a 


Did anyone ever tell vou on behalf of the 
aporation or on behalf of anyone else that Mr. 
mith and Wahmslevy were both required to sign 
mur contract ? eee OVS. 

@. Did anvone either Mr. Wahmslevy or any 
ember of the Board ever object to any of the 
rms of vour contract or suggest that any of the 
rms be modified or altered in any respect? 

A. Not in my presence, sir. 

@. Was a copy of that contract in the files so 
1 as vou know at all times after March 22 when 
yu [60] had your meeting with Mr. Smith? 

A. As far as I know and the triplicate copy I 
ink remained there from the date that it was 
Pawn up which would have been March 7. 

Q. Were you ever shown the minutes authoriz- 
i the matter of your employment? 

A. No, sir. 

Mr. Trask: JT believe that is all. [61] 
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Cross-Examination 
By Mr. Laney: 


Q. Mr. Held, vour first correspondence, you 
say, was with Mr. C. M. Martin, the correspondence 
about these companies here? A. Yes, sir. 

@. And I believe with his first letter he sent 
you a copy of the bylaws and articles of incorpora- 
tion, did he? A. I think that is right. 

@. You have that letter, or your counsel have 
it, that first letter. have you? A. I think so. 


(Defendant’s Exhibit A marked for identi- 
fication.) 


Q. Calling your attention to Defendant’s Exhibit 
A for identification, that is the letter you have 
spoken of that was sent to you by Mr. Martin, is it? 

A. Yes, sir. 

Q. Now, calling your attention to the follow- 
ing language—‘‘I am enclosing herewith a copy of 
the articles of incorporation and bylaws of our asso- 
ciation together with a financial statement as of the 
close of busimess on October 31, 1951.’’ Now, he did 
enclose a copy of the articles of incorporation [62] 
and the bylaws, did he? Awe Weswsir, 

Q. ind you have those in your possession or 
your attorney has—that he enclosed? 

A. I have a copy of them. Whether it is the 
same identical copy that he enclosed I do not know. 

Q. Well, it 1s the copy that you got from Mr. 
Martin, is it not? 
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A. No, that particular copy was returned to 
him. 

Q. Returned to the office or to Martin personally 
or where ? 

A. It was mailed to the company office some- 
fime in February, I believe. 

Q. Copy of what? 

A. The articles and the financial statement men- 
tioned in that letter were all returned by mail. 

Q. And how about the bylaws? 

A. Yes, sir, also. They were returned also. 

Q. The copy of the bylaws that you now have— 
they are of which company ? 

A. Well, I have copies of both companies’ by- 
laws. 

Q@. And when did you get those? 

A. ‘Those were in my desk at the office. [63] 

Q. but when did you get them? 

A. I don’t know that I can particularly recall. 
[ saw them there sometime in April or May. 

Q@. Then the letter of December 17, 1951, that 
was a letter signed ‘‘Southwest Cooperative Whole- 
sale’? by Martin, wasn’t it? A. Yes, sir. 

Mir. Laney: I offer that in evidence. 

My. Trask: No objection. 

(Defendant’s Exhibit A received in evidence.) 

Q. You at that time read the bylaws, of course, 
that were sent you, didn’t you? 


A. I looked them over casually. 
@. And they were the bylaws of which company ? 


(Testimony of Ralph W. Held.) 
A. IJ think it was the Southwest. 
Q. Southwest Co-Operative Wholesale? 
A. Yes. 


(Defendant’s Exhibit B marked for identi- | 
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Q. Calling your attention to Defendant’s Ex- 
hibit B for identification, look those over and state 
if those are not a copy of the same bylaws that 
were sent to you by Mr. Martin in his letter of 
February 17, 1951, and it would help you I think 
if your counsel would hand the eopy he has to [64] 
vou. 

A. Yes, Mr. Laney, they appear to be correct. 

Q. So upon vour memory thus being refreshed 
you would say that this Defendant’s Exhibit B for 
identification is a copy of the same bylaws as that 
of which vou received a copy from Mr. Martin in 
his letter of February 17, 1951? 

A. Thev appear to be. 

Mr. Laney: I will offer those in evidence. 


(Defendant's Exhibit B marked for identi- 
fication. ) 


@. In looking over those bylaws you gained the 
information and before you signed this manager’s 
agreement which is dated March 22, 1953, and 
which is in evidence, Plaintiff’s Exhibit 1—before 
vou signed that you knew of the provisions of 
Article 3 of the bylaws of Southwest Co-Operative 
Wholesale to the effect that the Board of Directors 
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all have the following powers: ‘‘to appoint and 
move at pleasure all officers, agents and employees 
f the corporation, prescribing their duties, fixing 
ely Compensation and requiring from them if 
eemed advisable security for faithful service.” 
You knew of that general provision there, didn't 
mu? [65] 

A. I knew of it in a general way, ves. 

@. «And then you also knew of the provision in 
ie bylaws of that company in subdivision 3 of 
rticle 3 as follows: *‘That the directors shall have 
ie power to appoint a manager who shall hold 
fice at the pleasure and upon the terms and con- 
itions fixed by the Board of Directors who shall 
xerveise such powers and perform such duties as 
1e Board of Directors shall delegate and _ pre- 
mene,” ; 
You knew of that provision in the bylaws, didn’t 
su? A. Yes, 

Q. Now, before you took the employment did 
ou also see the bylaws of the other company? 
id you also see the bylaws of the United Pro- 
ucers and Consumers ? 

mee Yes, sir, | think I did. 

Q. That was before you signed the contract? 
a Yes. 

(). And did you also see the Articles of Incor- 
oration of both of the companies, each of the 
ympanies before you signed the contract? 

A. If my memory serves me correctly he sent 


3 


oth copies to me. 
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Q. That is your remembrance, is that he [66] 
sent the bylaws of the United Producers and Con- | 
sumers Co-Operative also as well as the bylaws of } 
the Southwest Co-Operative Wholesale ? | 

A. I couldn’t positively say, but it seems to me | 
that he did. | 

Q. Calling your attention to a copy of what | 
purports to be a copy of the bylaws of United }) 
Producers and Consumers Co-Operative, first I willl | 
ask that they be marked for identification | 


(Defendant’s Exhibit C marked for identi- i 
fication.) : 


Mr. Laney: If it please the Court, we can facili- (| 
tate that by comparing it 


The Court: Do you avow that is a copy? 

Mr. Laney: I avow it is a copy. 

The Court: All right then, it can be compared 
later: i 

Mr. Laney: I will offer in evidence then, De] 
fendant’s Exhibit C for identification which I avov 
to the Court is a true copy of the bylaws of United} 
Producers and Consumers which were in effect a 
the time of this contract and the negotiations con | 
cerning it and during all times involved in this} | 


litigation. | 


a = . - - 


ih 


Mr. Trask: I have no objection subject to con | 
firming it, I am sure it is all right. 

Q. Then you knew before you entered into [67]]} 
this contract or claimed contract of the similat}} 


4 


provisions in the bylaws of the United Producers}} 
} 


| 
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id Consumers Co-Operative relative to the Board 
* Directors having the power to hire and discharge 
nployees and officers at their pleasure and having 
ower to appoint a manager who should hold office 
uring their pleasure. You were familiar with 
lose provisions, were you not? 

A. J think they also said that they might fix 
ie tenure of office. 

Q. Were you familiar with those provisions? 
. Yes. 

Q@. And before negotiating this contract that 
sued upon, you knew that the members of the 
oard of Directors each were elected for terms of 
vears, did you not? 

A. J wasn’t familiar positively with their terms 
ut I knew that thev were staggered terms which 
as customary in co-operative boards where I had 
orked. 

@. Well you did read the bylaws, the articles 
f incorporation to the effect they were elected 
very 3 years, some of them? 

A. I read them casually, but I didn’t pay par- 
cular attention to that at the time. 

@. And you were familiar with the fact, [68] 
ere vou not, as to each of these companies, ap- 
reximately one-third of the director’s terms of 
ffice would expire in about a year after you made 
Ms contract, weren’t you? 

A. On 3-year terms that would be an assump- 
Ol. 
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Q. And about a third would expire somewhat 
under 2 years and that all of them would be expired 
something lke approximately a year before the end 
of the first 3-year term of your contract, didn’t 
you? 

A. Well, it would seem that part of them should 
still be serving at the end of the 3-year term. 

It would seem that if they were on 3 years that 
a part of them would be serving at a 3-year term. 

Q. Do you know when the last ones were elected ? 

A. No, I did not. 

Q. Didn’t you know they were elected some- 
time in the year 51—that is, in *52? 

A. No, I was not aware of that. 

Q. You remember, do you not, the meeting of 
the Board of Directors of both companies of March 
6, 1953, at which there was some resolution passed 


about employing you? A. No, sir. [69] 
Q. What date was that? A Lone 


Q. 1952, I beg your pardon. But you do remen- 
ber a meeting of March 6, 1952? 

A. Yes, sir. 

Q. Now, Mr. Smith was then living, the presi- 
dent of the Board of Directors of each company ? 

A, Yessir 

Q. And you remember that you were present 
at that mecting for a time and then you and other— 
some other people who were not members of the 
Board were excused while your employment was 
being considered ? A. Yes, sit, that semen. 
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». And you remember that Mrs. McInerney and 
 Wahmsley were excused and were not present 
the time of the actual passing of the resolution 
mt employing you. That is true, is it not? 

A. I think it is although I can’t positively re- 
mber. 

2. Now, when was it that you saw Mr. Smith 
er the close of the meeting? Did you see him 
ht after? 

A. I think it was immediately after the close of 
> meeting. 

. «And then you recall that you and he [70] 
pped into Mrs. McInerney’s office. 

A. I think I was waiting in there for the meet- 
x to close. . 

Q. Well, at any rate vou and Mr. Smith were 
esent in Mrs. MeInerney’s office there right 
ortly after this meeting of March 6, 1953? 

m& 4 think that is meht. 

QM. Now, you remember that Mr. Smith at that 
ne handed Mrs. McInerney something that he 
id was the resolution that the Board had just 
ssed about employing you. Do you remember 
at? 

A. J] remember he handed her something, but 
didn't identify it to me. 

Q. He didn’t say that it was about employing 
u or anything about that? 

A. Not that I specifically recall. 

@. And so then he did say that the Board had 
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passed some resolution authorizing your employ- 
ment didn’t he? 

A. Well, I couldn’t positively say whether he 
did at that particular time or not. He told me some- 
time after the meeting broke up that they had had 
but whether that was the exact time that he did 
it I couldn’t say at this time. 

Q. Well, did you make any inquiry about [71] 
the terms of this resolution authorizing your em- 
ployment? 

A. No, sir, Mr. Smith merely told me that he 
had been authorized by the Board of Directors to 
employ me. 

@. Was anyone else present at that time? 

A. No, that was while we were on the way up- 
town we were talking about it, he took me down 
back to the hotel. 

@. Did you ever at any time ask, before vou 
signed this contract, to see the minutes that author- 


ized your employment ? M No; sir, D*didgaot. 
Q. You didn’t make any inquiry about the terms 
of those minutes at all? A. No, sir. 


@. You didn’t make any inquiry as to what 
the scope of the agency of Mr. Smith was at all in 
the way of employing you? 

A. Mr. Smith told me that he had been author- 
ized and I had just met with the entire Board and 
T assumed that was the case. 

Q. But you didn’t make any inquiry about the 
terms of the authorization ? ee Nore 

Q. You did know, though, that Mr. Smith [72] 
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iS purporting to act as agent for the company 


employ you? A. ‘hes, sir. 
Q. Then this contract was made up rather late 
the afternoon of the next day, March 7, was it? 


A. That is right. 

Q. Now, you recall that you told Mr. Smith 
at you intended to leave to go back to the middle- 
st that evening? &. sEhat’is*right 

@. And you and Mr. Smith came into Mrs. 
cInerney’s office to dictate the contract, didn’t 
u? A. SYes. "sit. 

@. And that was at about 5:15 in the afternoon, 
isn’t it? 

A. It was around 5:00 o’clock. I don’t recall 
2 exact time. 

@. And you knew that the office closed at about 
it time ? ae, ert is Pieht. 

@. And vou stated that you had not been accus- 
ned to have written contracts in your employ- 
ant with co-operatives, is that correct? 

e. What isaeht. [73] 

(). But you did have along some kind of a form 
contract document, did you? 

A. I had the contract that the member companies 
the Iowa Farm Service Company used for the 
ployment of local managers. I was at that time 
inager of the Towa Farm Service Company. 

Q. Well, were you manager or were you director 
procurement ? 

A. Actually I was director of procurement at 
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that time. The company had been reorganized in 
the last year. 

@. You had been manager? 

A. Yes, that is right. 

@. And did they get another manager? 

A. They combined 4 companies under one gen- 
eral management. 

Q. So they got another manager for this com- 
pany? A. That is right. 

@. You were director of procurement? 

A. Yes. 

Q@. Now, to refresh your memory, don’t you re- 
call that you produced there in the presence of Mrs. 
McInerney and Mr. Smith a form of contract which 
you said some lawyer in the east had drawn up 
or in the [74] middlewest ? 

A. I did bave this contract, but I made no 
remark about any lawyer drawing it up. I don’t 
know who drew it up. It was one that we had had 
in general use for the last 4 or 5 years. 

Q. Now, to refresh your memory, don’t you 
recall that the form of contract that vou produced 
there was a one-page document? 

Aye Nowsiry itis not: 

Q. Well, you did dictate to Mrs. McInerney 
from this contract certain 

A. Certain paragraphs. 

Q. Certain paragraphs and she embodied them 
in this contract that has now been introduced as 
Plaintiff's Exhibit 1? A. That is mght. 

Q. And isn’t it a fact, please, M1. Held, that 
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e only thing that was changed as vou dictated 
is to Mrs. McInerney was the names of the 
ties and the compensation and the percentages? 
A. The paragraphs are not in the same order 
at they appeared in the contract from which we 
ctated it. 

Q. Have you a copy of that contract that you 
y you produced there? [75] 

A. Yes, I have. 

Q. Is it in the possession of your attorney ? 

me Yes, sif 


(Defendant’s Exhibit D marked for identi- 
fication. ) 


Q. Calling your attention to Defendant’s D for 
entification, whose handwriting are those pen- 
Hed numbers, 2 number 3 and 4? 

A. Those are mine. 

@. When did you put those there? 

A. While Mr. Smith and I were talking about 


Q. So when you assumed that Mr. Smith had 
e right to employ you, that was an assumption 
at you just gathered from what Mr. Smith told 
yu? 

A. Yes, sir, and I had just met with the entire 
oard to talk with them about that very matter. 

@. The entire Board or any member of the 
oard—did they at any time tell you that they 
ould give you power absolute to hire and _ fire 
-ervone there without cause, did they? 
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Mr. Trask: Object to the question as argumen- 
tative. The contract speaks for itself. 

Mr. Laney: I withdraw it. 

Q. Did any member of the Board tell you that 
they were willing to make a contract for 3 [76] 
years including the provision that you should have 
the right to employ and discharge all persons needed 
to carry on the affairs of the business? 

A. Yes, stv. 

@. The members of the Board in that meeting 
said that? 

A. Mi. Smith told me that. When we were 
discussing it he agreed that that was proper to put 
in the contract. 

@. Mz. Smith said that, but the Board didn’t 


tell you that, did they? A. No, sir. 
@. No member of the Board. A. No, six. 


Q. When this says that for the second and third 
years of the agreement your compensation should 
be at the rate of $10,000 per annum plus 2% of the 
net income of the company, did you and Mr. Smith 
agree on those words? 

A. Yes, sir, I think we did. 

Q. You dictated that, did you? 

A. But he was sitting right there and we dis- 
cussed it prior to—— 

(). You did dictate those words? 

me Wesel? 

Q. Now, when vou came here you started to 
work under this purported contraet which is Plain- 
tiff’s Exhibit 1 there on April 1 of 1952? 
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m. es, sit. 

Q. You knew, did you not, that the signed copy 
the contract that you had signed had arrived 

ve shortly after Mr. Smith’s death? 

A. No, sir, I did not know that it arrived after 

s death. 

@. When did you send it? 

A. It was mailed, I believe, on the 22nd of 
arch. 

@. And his death was on the 25th of March, 

is it not? 

A. I believe that is right, but I am not sure of 
at date. 

@. Now, you mailed this to his residence in 

lendale, did you not? 

A. I think that is right, yes, sir. 

Q. Why didn’t you mail it to the company ? 

A. I think Mr. Smith requested that I mail it 
him in the telephone conversation that we had 

hen he called me on the morning of the 21st. 

Q. Well, now after the meeting of March 6 ,1952, 

. which the two boards of directors made the [78] 

solution about employing you—after that and be- 

veen that time and when Mr. Smith assigned this 

rreement on March 7, 1952, did you discuss the 
atter with Mr. Wahmsley, the auditor? 

A. Yes, sir. 

Q. Between those two times, between the passage 

* the resolution on March 6 and the signing of 

ie contract by Mr. Smith on March 7 vou didn't 

isctuss that ? A. Yes, sir, I did. 
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@. Where did you discuss it? 

A. At the Arizona Club on the evening of 
March 6. 

Q. And at the Arizona Club Mir. Wahmsley— 
vou did not discuss with Mr. Wahmsley anything 
about you having power to hire and fire regardless 
of cause everybody in the company, did you? 

A. I don’t think regardless of cause, no, but I 
think we did discuss some such provision in the 
contract. 

Q. That is if there was cause? 

A. That is right. 

Q. Then you did not discuss with Mr. Wahms- 
ley the matter of your having a full 3 years regard- 
less of whether you were found satisfactory, [79] 
did you? A. We discussed 3-year term. 

@. And the only thing was if your services 
were found satisfactory, wasn’t it, that you dis- 
cussed with Mir. Wamsley? 

A. I don't think that was ever discussed at all, 
that particular angle of it. 

@. Mr. Wahmsley did not agree ever in your 
presence to the terms of this manager’s agreement 
of Plaintiff’s Exhibit 1, did he? 

A. No, nor did he disagree to it. 

Q. Do you know of his having any knowledge 
that he was delegated the job of formulating the 
terms of this contract with Mr. Smith? Do you 
know that he had any knowledge of that? 

Ae No, 1 dosiot: 
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Q. Did you ever after you came to work here 
n April 1 discuss with any of the members of the 
ward of Directors the fact that there was a con- 
act that vou claimed under that was signed by 
fv. Smith alone? A. No, sir, I didn’t. 

@. And did you discuss that subject with Mr. 
Vahmsley ? 

A. No, sir, I assumed that was settled when we 
ened the contract. [80] 

Q. And then you say the first imtimation that 
ou heard that the contract was questioned or the 
oality of it was in that telegram that was sent 
» vou by Mr. Essley under date of May 27, which 
see is Plaintiff’s Exhibit 2 in evidence. 

A. Yes, sir. 

Q. And Mr. Essley was the new president that 
ad been elected after My. Smith had died? 

A. That is right. 

@. Now, between the time when the contract 
ras signed by Mr. Smith on March 7 of 1952 and 
ae time of sending this wire, this telegram, Plain- 
ff’s Exhibit 2 of May 27, between those dates did 
ou discuss with any of the members of the Board 
f Directors the matter of how your contract was 
igned or who had signed it? 

A. No, I do not recall that I did. 

@. And did you discuss with any of the members 
f the Board at anv time prior to the time when 
ou were notified that they considered your con- 
ract legal in substance and any employment teym1- 
ated there on June 20 of 1952? 
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Mr. Trask: I don’t believe I understand your! 
question. Are you referring to the telegram or the 
meeting? [81] 

Mr. Laney: I will reframe it. 

Q. Then between the date of the telegram to 
you by Mr. Essley of May 27, 1952, and the date 
of June 20, 1952, when you were notified in sub- 
stance that they considered you never legally em- 
ployed and that you hadn’t fulfilled the terms of 
the contract between those two times, did you 
ever discuss with any member of the Board who 
had signed your contract ? A. Yes, si TD didt 

Q. Whom did vou discuss it with ? 

A. Well, I discussed it with several of them. I 
don't know that I can name all of them particularly. 

@. And when was that? 

A. T diseussed it with Mr. Essley briefly when 
I went out to visit him at his farm following that. 

@. <And that was about what date? 

A. It was early in June, I don’t recall the date. 
It was prior to June 9. I discussed it also with Mr. 
Knox and Mr. Fisher when I ealled on them follow- 
ing the receipt of that wire in Des Moines. I be- 
lieve I also mentioned it once to Jack Fleck. 


Q. But that was all in June? A. Yes. 
Q. And it was after you had received a [82] 
notification of May 27, of course? A. “Sifes, sm. 


Q. And Mr. Essley, when you talked with him, 
told you in substance that it wasn’t considered that 
vou had been legally employed because Mr. Smith 
wasn’t authorized to make all these terms in this 
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mtract and that he didn’t refer it to Mr. Wahms- 
y. He told you that in substance, did he? 

A. I don’t remember what his conversation was, 
it he did mention that there was some disagree- 
ent about it and they had called a board meeting 
r June 9 and that they would discuss it at that 
me. 

Q. Well, now when you first came to work there, 
mz say, on April 1, 1952, isn’t it a fact that you 
vent very little time around the plant or in the 
fice, well for the entire time the entire 244 months? 
A. I was there a good share of the time, but L 
Q. Well, the first week how much were you 
as also out in the territory a great deal. 

Q. Well, the first week how much were you 
ere ¢ 

A. I think I was there all the time for the first 
eek except when I went out to call on Mrs. Walter 
mith at Glendale. I think I made that call the 
rst week I was there to express my sympathy 
id 1 [83] went uptown a little while one afternoon 
» see about changing license plates on my car, but 
herwise I think I was in the office all the time. 

Q. The first week that you were there after 
yu came there on April 1—well to be exact, on 
pril 7, you went over to see members of the South- 
est Co-Operative Wholesale in California and else- 
here, didn’t you? A. That is right. 

@. And before going there you told Mrs. Mc- 
nerney, did you not, that you intended to go over 
nd try and get their business—to have them do 
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business with a company comparable to the busi-— 
ness that was done by United Producers and Con- 
sumers ? 

A. I wanted to find out what the exact situation 
was with them since they were members of the 
Wholesale. 

Q. And you were told that those were companies 
in which it was not feasible for them to buy from 
Southwest Co-Operative Wholesale, weren’t you? 

A. JT wanted to know first hand whether it was 
feasible or not. 

Q@. And Mrs. MeInerney explained to vou why, 
that they could not buy any quantitv more, didn't 
she? 

A. No, I don't reeall that she did. [84] 

@. Well, after vou got back vou admitted to her 
that she was correct, that there was no chance to 
increase that business there because they had defi- 
nite other commitments or else were not in the 
market, didn’t you? 

A. I found out that that was very largely true 
because of the freight rates and so forth. 

Q. And then vou reeall that the next week, that 
is the week of April 14, you were out of the office 
practically all of the time stating for part of that 
time that you were calling on members of the 
Board of Directors? 

A. Yes, sir, I did call on most of the members 
of the Board. 

Q. And vou were out of the office practically all 
that week? Noe thatastietitiersi 
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Q. And then by the way, before going to call 
see those other co-operatives why you didn’t 

miliarize yourself with what the company here 
d to sell or what the price list was or the terms, 
yvthing of that sort, did you? 

A. I knew what the company’s business was, 
Ss, SIP. 

QM. But you didn’t familiarize yourself with the 
ice list so you could quote anything to them or 
iat vou had to sell? [85] 

A. I was merely making a survey to find out 
iat the situation was with respect to their mem- 
rship. 

@. I will ask you if it isn’t a fact that whenever 
u did come to the place of business there during 

e month of April you would be there generally 
ly a matter of a half hour in the morning to an 
ur? 

My. Trask: May we have the time? 

@. During the entire month of April whenever 
u came there, isn’t that true? 

A. J am not sure that that time is correct and 
was there very often in the evenings when the 
ice closed because I remember being there when 
e door was being locked and people were being 
; out of the store. 

Q. Well, now isn’t it a fact that there were 
me eight heads of departments or more in these 
mpanies ? A. Something like that. 

Q. And don’t you know it to be a fact that 
ving the entire time you were there that those 
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heads of departments could seldom find you at all 
around there to confer with you? 

Mr. Trask: Object to the form of the question. 
It is impossible for this witness to know [86] what 
the others could do. 

The Court: Yes. 

Q. Then I will ask you if it isn’t a fact that 
from May 7 through May 23 you came there only 
on an average of about an hour a day in the morn- 
ing to the plant or to your office? 

Mr. Trask: What dates are those? 

Mr. Laney: May 7 to May 23, 1952. 

A. I didn’t keep any calendar on that, but I 
know that during that period I was out of the office 
and we had some demonstrations in the field that I 
attended and we had some meetings set up that I 
attended. 1 made several trips with various mem- 
bers of the staff. 

Q. You didn’t familiarize yourself with what 
the business was of these various departments, 
did you? 

A. When I was out in the field with the sales 
manager, for example, that is what I was doing. 

Q. Then there was a Board meeting which you 
attended on or about May 23 of 1952, wasn’t there ? 

A. It was somewhere along in there. 

Q. And then immediately after that you left 
for the east, as you say, to return to your family ? 

AL ‘Diiteis @eht. [87] 

Q. And you did not mention to the Board that 
vou were going, did you? 
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A. I had mentioned that several times to vari- 
s members of the Board that the latter part of 

ay I planned to go back after my family and 

at had been my understanding with Mr. Smith 
ior to drawing up the contract. 

@. To whom did you mention that you were 
ing on the 23rd—that vou were going at that 

ne ? 

A. Well, I recall specifically that one member 
the Board asked me that day—if I can think of 

s name. He was here a little bit ago. Emil Rovey 
was. He asked me that day when I was going 
ck after my family and I told him that I planned 
go that evening. 

@. And vou did not mention it to the president 
the company, Mr. Essley, that vou were going 
all, did you? 

A. I don’t think I did that particular day. 

@. Well you didn’t at all, did you? 

A. I don’t remember whether that had come out 
previous conversations with Mr. Essley or not. I 

dd mentioned it to several members of the Board 
at I [88] would plan to do that. 

@. Haven’t you learned if Mr. Essley wanted 
find vou and couldn’t find you and then shortly 
ter that, being May 22, he sent you this wire? 
Mr. Trask: I object to the form of the question 
to what Mr. Essley could or could not do. There 
no way for this witness to know. 

Q. Do you recall the wire sent shortly after 
at? A. TIT got the wire in the morning. 
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Q. Then after you went east that was about 
May 237? 

A. If that was the date of the Board meeting. 
J left that evening which was a Friday night, I 
believe. 

@. And then you returned to the office on 
June 2? A. Ona Monday morning. 

Q. That was approximately that time? 

A. About that time. 

Q. Isn’t it a fact you spent only about an hour 
a day at the maximum there around the plant or at 
the office ? 

A. Well, immediately after that I contacted 
Dana Fisher at Blythe, California; that was an 
entire day’s journey over there and back. I con- 
tacted Mr. Essley and Mr. Rovey the same day. 
Another day I was down to see Mr. Knox and I 
believe there was another day that [89] I stopped 
in to see Mr. Clek. 

Q. Then you state that there was this board 
meeting of June 9 and after that there were certain 
diseussions between you and a committee? 

A. Yes, sir. 

Q. But it did not result in any settlement? 

A. No, sir. 

Q. In those companies there were at the time 
that you were acting as manager approximately 135 
emplovees, were there not? 

A. Something lke that. 

Q. And to be exact there were twelve heads of 
departments, were there not? 
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A. [ don't recall the exact number. 

QM. Well, now this United Producers and Con- 
mers Wholesale was dome a business of several 
Jhon dollars a vear, wasn’t it? Ree Wes cir: 

®. One of the leading men there was Joe Huron, 

isn’t it? 

A. He was in charge of the fertilizer plant and 

secticide plant. 

@. And in charge of construction and main- 
lance ? Yes. sir. 

@. And transportation in charge of keeping [90] 
the trucks and motor vehicles in shape? 

m. 1 think tiiat is right. 

@. And did you ever familiarize yourself with 
iat he was doing? 

A. I was down at the plant several times. 

(. Which plant? 

A. To the insecticide plant. 

@. How many times? 

A. Oh, a dozen or so. 

@. And didn’t you learn that he frequently came 
trv to find you and see you and consult with you 

d couldn’t find you in? AD No, L did not. 
@. Well, did you ever advise with him as to 

1at to do or find out whether he was doing it well 
not? 

A. Yes, I talked to him on several occasions. 

Q. What did you talk about? 

A. The equipment, the new equipment that he 

is getting in and he assured me that the material 

IS arriving on schedule and that he would get 
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the plant in production in time to start producing 
the insecticides for that summer’s work. 

Q. He was installing machinery, a lot of ma- 
chinery at the insecticide plant at that time, 
wasn’t [91] he? 

A. That is what I just said, yes, sir. 

Q. Well, you didn’t find anything about that, 
did you? 

A. I was not an engineer and I did attempt to 
try to tell him how to install it, sir. 

Q@. Then Everett Barber, he was manager of 
the lumber yard, wasn't he? A. That is nght. 

@. And you didn’t learn anything about the 
working of that or the business of that in the 214 
months vou were there, did you? 

A. Mia. Huber and I discussed the purchase of 
lumber at different times. We looked over the stock 
out there. I was in Mr. Basher’s office two or three 
times during that period, but I didn’t attempt to 
perform Mr. Basher’s job for him. 

Q. And you didn’t attempt in any way to man- 
age that part of the business, did you? 

A. I didn’t try to do his work if that is what 
you are referring to. 

Q. You didn’t attempt to manager it, did you? 
You didn’t do anything about it, did you? 

Mr. Trask: If the Court please, I object to the 
question. I don’t know what counsel is [92] getting 
at about managing someone else’s work. 

The Court: T don’t see it. 
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Q. Did you learn whether Everett Basher was 
ing a good job or a bad job or not? 

A. Well, the records showed that lumber sales 
are increasing and I would assume from that that 
» was doing a good job and that was the way I 
tempted to manage the business. 

Q. You attempted to manage it just by looking 
whatever records they gave you. 

A. I think that is the way it should be handled. 
Q. Did you ever give him any directions of any 
rt? 

A. Not too specifically. He had been in that 
b for a number of years before I came here. 

Q. Mr. Bill Eden was head of the hardware 


‘partment, wasn't he ? A. That is right. 
@. And that was a business that did a large 
isiness, didn’t it? eweeefes, SIT’. 


@. «And vou didn’t look into that or become 
mihar with it at all, did you? 

A. Yes, I knew in a general way what Mr. [93] 
den’s problems were and what he was getting 
ne. 

Q. Did vou ever talk with Bill Eden or ask him 
wthing about the business or what he was doing? 
m. Yes, sir. 

Q. When? 

A. Several times. He sat in on a couple of staff 
eetings that we had. I recall a couple of times 
at he came back and specifically asked me about 
couple of tire adjustments. 

@. You recall there was one meeting at which 
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Eden was present, isn’t that true, and that you 
asked him if he had any problems? 

A. Asa general thing, ves, I raised that ques- 
tion with each one of the department heads if they 
had any problems that they would like to discuss. 

Q. And then he told you that he had hundreds 
of them and you didn’t make any further inquiries, 
isn’t that right? A. No. 

Mr. Trask: May we have the time and place of 
that meeting, Mr. Laney, please. 

Mr. Laney: Well, wasn’t that about the middle 
of May didn’t that transpire, 1952? 

The Witness: IJ don’t remember, sir. [94] 

Q. You knew Harvey Sims? A. Yes, sir. 

@. What was his job? 

A. He operated the elevator and feed mill. 

@. He was supervisor of the feed and seed and 
supervisor of labor at the inseeticide and fertilizer 
plants, wasn’t he? A. That is right. 

@. <And he also supervised the unloading crews 
and the dock men and truck drivers, didn’t he? 

oo Risto erie ht, 

Q. Isn’t it a fact that you only saw him twice 
in the 214 months that you were there? 

A. No, that is not true. 

Q. Isn't it a fact that about the latter part of 
May vou talked with Harvey Sims and the extent 
of vour conversation was about 5 minutes? 

A. I don’t reeall that conversation that you have 
reference to. 

Q@. Isn't it a fact that about that time vou told 
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im that the way you managed a business was just 
» look at the reports ? 

A. I don’t recall that conversation, sir. 

@. And isn’t it a fact that the only other time 
vat vou talked with Harvey Sims was when you 
uked [95] about taking one man from his depart- 
lent and giving that man to Mr. Holmes, the field 
an. Do you remember that? 

A. I remember that discussion, but I talked to 
im at other times also. 

Q. Isn’t it a fact that vou were there only about 
J minutes at that time? 

A. I think that is probably as long as we talked 
bout that particular man. 

@. Isn't it a fact that the only time that you 
et Harvey Sims was two times, once about 5 min- 
tes and once about 10 minutes during the entire 
14 months? 

A. No, [ saw him around the plant many times. 
Q. Did you ever try to find out from him any 
f the problems of the business, discuss them with 
1m ? 

A. No, I didn’t particularly discuss any of those 
lings in specific detail with him. 

Q. Then you know Paul Hunt? 

A. Yes, sir. 

Q. What was his job? 

A. He was manager of the furniture store. 
Omet will ask you if it isn't a fact [96] that 
ye only time that vou went into the furniture 
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store was just when you wanted to buy some furni- 
ture one time and talked about that? 

A. No, that is not true. 

Q. You do recall that about May 12 you came 
to the furniture store and introduced yourself to 
Mr. Hunt and inquired about your buying some 
furniture ? 

A. No, I didn’t introduce myself to him on May 
12. I met him the first week I was there in com- 
pany with Ernie Hubert. 

Q. Was it about May 12 that you talked with 
him about buying furniture ? 

A. I don’t remember. I had been in the store 
many times before then. 

@. Isn’t it a fact that you only saw Mr. Hunt, 
the manager of the furniture business, about twice 
during the 244 months that you were there? 

A. No, sir, I saw him many many times more 
than that, sometimes when I was in the store he was 
busy with a customer and I didn’t interrupt or 
didn't talk to him, but I was through there several 
times. 

Q. I will ask vou if it isn’t a fact that you never 
at any time made any inquiry from Paul Hunt, the 
manager of that department, about the business 
or anything about the business or the sales or [97] 
the management there of that business? 

A. I had discussed it more in detail with Einie 
Hubert since he was presented to me as being in 
general supervision over the furniture store and 
Ernie and 1 talked about it a great many times. 
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1 fact Mr. Huber had discussed with me the matter 
f closing the furniture store and liquidating the 
ventory. 

®. Wells a matter of fact Paul Hunt was the 
ead of the furniture store, wasn’t he? 

A. But Mr. Huber was over him. 

@. Who represented that to you? 

A. Mrs. McInerney. 

©. What was Mr. Huber’s job? 

A. Well, the sheet that she gave me the first 
ay I was there listed Mr. Huber as being in gen- 
ral supervision. 

®. Of what? 

A. Of the hardware store and the furniture 
ore, the lumber yard, those three in particular. 
don’t know whether that was supposed to include 
thers or not. It didn’t specifically say. 

Q. Mr. Ivan Stollzfus was the office manager 
i the feed and seed, insecticide and fertilizer there 
nd manager of the sales warehouse and_ sales 
fice? [98] a Thaw is right 

@. I will ask vou isn't it a fact that vou never 
t anv time had any conference with him or did 
nvthing about the management of his department? 
A. I have, and sat in on a couple of staff meet- 
ws. IT believe, with the other department heads 
nd 1 occasionally would ask him how things were 
oing and he assured me that things were going 
rue nt. 

@. I will ask vou if it isn't a fact that the onlv 
ling vou ever discussed with Ivan Stollzfus was 
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that you suggested something about grading the 
grounds there ? 

A. No, I don’t think IT discussed that with Ivan 
Stollzfus. 

@. Now, vou do recall that you learned of many 
people coming and wanting to see you, hoth em- 
ployees and others when you weren't there ? 

i No, sine i didn’t 

@. Well, isn’t it a fact that you would fre- 
quently go away without telling anyone where you 
were ? 

A. No, I don’t beheve so. I think either my 
secretary or Mr. Huber or one of the girls on the 
telephone switchboard practically always knew 
where I [99] was going. 

@. Isn't the girl on the switchboard Wanda 
shone? 

A. Well, there were a great many different girls 
on that switchboard during the period I was there. 

Q. Isn’t it a fact that you would frequently 
leave and be gone all the rest of the day without 
letting her know where you were? 

A. If she didn’t know, Mr. Huber or Miss 
Alexander, my secretary, knew at that particular 
time. 

Q. Where is Miss Alexander now? 

A. I do not know, sir. 

Q. You say she was your secretary? 

A. Yes, sir. 

Q@. And you say when you would leave there 
you would tell her where you were going? 
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A. There was usually one of those three people 
at knew where I was at. 

Q. Now, Mr. Held, I understood you to say that 
u first came out here—that was in what month, 


ease ? mM April. 
Q. No, I mean you first came here in what 
onth ? A. In January. [100] 


@. And T understood you to say that you de- 
rmined that they had management here and you 
are not interested in the matter until someone 
Hed on vou later fiom the company ? 

A. That is right. That is I was not definitely 
terested in it. 

Q. Well, don’t you recall that you did write to 
‘alter Smith on February 14 of 1952, about the 
atter ? A. Yes, sir. 


(Defendant’s Exhibit E marked for identi- 
cation.) 


Q. Calling your attention to Defendant’s E for 
entification, this is a letter that vou wrote to Mr. 
nith about the date it bears? February 14, 1952? 
me, Yes, sir. 

@. You do recall then that after you had gone 
u came back, talking with Mr. Smith about it in 
is letter, didn’t you? poe es, Sir, 

@. Now, when you came out here and started 
ork, as you say, on April 1, I believe you said vou 
tended the meeting, board meeting of April ° 
ave. id row A. Yes, sir. [101] 
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@. And you were present during that meeting, 
weren’t you? A. Yes, sir. 

@. And you recall that at that meeting the min- 
utes of the meeting of March 6 in which Smith and 
Wahmsley were authorized to employ you and work 
out terms of employment were read and approved 
in that meeting in your presence, isn’t that true? 

A. think thats Tight. 

Q. And so you knew within three days after you 
had come out here to work of the fact that the 
authorization by the board was for Wahmsley and 
Smith both to work out the terms of your employ- 
ment, didn’t you? 

A. Yes, I did and I had discussed them with 
both of them. 

Q. And Wahmsley had never agreed to this 
contract at all, had he? 

A. I had discussed most of the provisions of 
that with him, but nobody had ever said that he 
was expected to sign it or that anything further 
was necessary as far as I was concerned. 

Q. Now, will you answer my question. He never 
had agreed to this contract that is Plaintiff’s Ex- 
hibit 1 in evidence? [102] 

Mr. Trask: Object to the form of the question. 
There is no way this witness would know unless 
there had been some discussion with him. He 
wouldn't know what was in Mr. Wahmsley’s mind. 

@. You never at any time discussed the terms 
of that contraet or showed that contract to Mr. 
Wahmsley, did you? 
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\. I discussed the terms of it with him, but 
ually I didn’t show the contract to him because 
. Smith gave me the two copies to take back. 

». Well, vou discussed with him—did you ever 
cuss with him that you should have the power 
hire and fire without regard to cause, anyone in 
company ? 

\. I think we discussed that, but my assumption 
s that it would be with cause whenever that 
hority would be used. 

). He never did agree to that, did he? 

\. I don't recall whether he did or didn’t. 

). He never did agree on a percentage of this 
profits, did he? 

Ir. Trask: Same objection. There is no way 
s witness would know. 

). He never did in your presence, did he? 

\. He discussed a percentage of net with 
. [103] 

). But he never did agree to 2% of net profits, 
Mies 

fr. Trask: Same objection, if the Court please. 
). In your presence. 

“he Court: Did you ever discuss this matter of 
. with him? 

The Witness: Yes, sir, we did. 

». Yes, but he never did agree to it nor was 
, percentage arrived at or even tentatively agreed 
between you and Wahmsley, was there? 

\. I don’t know whether he agreed to it or not. 
>» did discuss it. 
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Q. But it never was agreed tentatively even 
between you and Wahmsley? 

A. He didn’t disagree. 

Mr. Trask: Objection. 

The Court: Yes. 

Q. Well, now you recall that shortly after—you 
say your first employment after the notification of 
June 20 was on September 1 of 1953? 

A. ‘hates right, sir. 

Q. And I will ask you if it isn’t a fact that 
under date of June 19, 1952—TI said your first em- 
ployment was June 1, 1953—that was a mistake, 
it was June 1, 1952, was it not? [104] 

A. September 1, 1952. 

Q. I am sorry, September 1, 1952. Now, isn’t 
it a fact, though, that as early as June 19 of 1952 
you had an opportunity to go back to work with 
the consumer co-operative association there at 
Kansas City? 

A. Well, I believe the copy of the letter which 
vou have photostated there was forwarded to me 
by Mr. Trask on the 26th of July. That was a 
letter that was addressed and Mr. Trask stated that 
the letter had been opened before being forwarded 
to him, but he was sending it on to me and his 
letter sending it to me was dated July 26. 


(Defendant’s Exhibit F marked for identi- 
fication.) 


Q. I show you Defendant’s F for identification 
addressed to you as manager of Southwest Co- 
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erative, and ask you if that isn’t a photostatic 
py of the letter from Consumers Co-Operative 
sociation which was sent you at about that time? 
‘A. Yes, sir, this letter reached me sometime 
fer July 26. 

QM. And you could have gone to work for them 
that time, could you not? 

A. J don’t think prior to the time that I did. 
‘is is the association with which I am working 
tually except that I am on the payroll of one of 
air [105] subsidiaries. 

@. Well you went on a trip to California and 
ound various places before you even tried to go 
work, didn’t you? 

A. I was gone about 10 days before I got back 
Towa. 

M. You went to California, was it? 

A. Yes, I went there to pick up my family. 

@. And then when did you go to Lowa? 

A. About the Ist of July early part of July, 
don’t remember the exact date. 

@. And then July and August, during those 
mnths you could have gone to work, couldn’t you, 
r this company ? 

A. That offer didn’t reach me until the 26th of 
ly. 

Q. During all you could have gone to work for 
em, could you? 

A. No, I called on them almost immediately 
negotiate on the thing and the earliest date that 
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IT could have gone to work for them was Septem- 
ber 1. 

Q. You knew Mr. Harry Purdy there who was 
a bookkeeper and is now office manager of the com- 
pany, did you? A. Yes, sir. [106] 

Q. You didn’t take up matters with him as the 
manager was accustomed to do there, did you? 

A. Well, at the time I was there Mr. Purdy 
wasn’t office manager and I did discuss the things 
with the man who was office manager. 

Q. What did you discuss with him? 

A. Various reports that I wanted on the busi- 
ness. 

Q. And who was that? A. James Leonard. 

@. And is he there now? A. I think not. 

Q. His name was James what? 

A. Leonard. 

Mr. Laney: That is all. 


Redirect Examination 
By Mr. Trask: 


Q. Counsel has inquired about what your activi- 
ties were from the time that you started to work 
in April until May 27 when you were informed 
by Mr. Essley that your contract was in question. 
During that period of time or during any of the 
period of time that you were in Phoenix did you 
ever have any other business interests of your own 
to serve other than getting a house for vour family 
to live in? [107] A. No, I did not. 

Q. Did you have any relatives here or personal 
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terests of any kind that would require your time 
“ay from the business ? S.. Wo, siz. 

Q. Did vou in fact spend any of your time dur- 
» the working days other than upon company 
siness whether it was inside the office or outside 
e office? 

ee | spent a little time in April I would say, 
obably a couple or three days altogether actually 
gotiating the purchase of a house and I had 
scussed that prior with Mr. Smith and he told me 
at he felt that would be all right to take a little 
ne to find a place to hve out here. 

@. Other than that did you devote any of your 
ne during the ordinary working hours to other 
an the affairs of the company by which you were 
iployed ? ho Novesir. 

@. Mr. Laney has suggested that you didn’t 
end all of your time inside the office. What were 
u doing when you were not inside the office ? 

A. Well, J can recall a couple of cotton-chopper 
moustrations that I attended. 

@. How much time did they take? 

A. These were a half a day each, two of 
em. [108] I spent two days at Casa Grande in 
mpany with Herb Holmes, who was sales manager 
id we called on several big growers down there 
id in addition to that we selected the field for one 
tton-chopper demonstration that we held in that 
ea. 

On another occasion I spent two days with Herb 
olmes in the Safford area. I recall meeting Mr. 
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Lehigh Palmer in a cotton field one evening about 
7:00 south of Mesa. 

Q. Without attempting to account for every 
moment of your time, did you devote any time to 
your personal interests other than the business in- 
terest that the company had employed you to per- 
form? 

A. No, sir, I had no personal interests here. 

Ma. ‘Trask: TMiat is ali: 


Recross-Examination 
By Mr. Laney: 


Q. Well, you went down to Yuma, didn’t you? 

tier Trask: “What time? 

A. We came through Yuma on our way back 
from Safford. 

Q. You stayed in Yuma a day? 

A. No, sir. 

Q. There was no customer in Yuma you [L109] 
were calling on, was there? 

A. I beg your pardon, sir, [ misunderstood the 
town. Yes, I came through Yuma on my way back 
from having called on the San Diego Poultry Co-op. 

Q. There was no Co-op there in Yuma that was 
any customer at all, was there? 

A. There is a Co-op there, but it wasn’t a cus- 
tomer, but the company did have a dealer outlet 
there listed under the name of Grubbs Hatchery 
or some such name. 

Q. Isn’t it a fact that you went to Yuma there 
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id that vou were endeavoring to buy a farm 
ere? A. No, Sti: 

Q. You told Mrs. McInerney and Mr. Wahmsley 
at you were going to buy a farm there, were 
oking into it, didn’t you? 

A. I never looked into the matter at all. I came 
rough Yuma on my way back from San Diego, 
it I merely passed through there. 

@. You told them you stayed there a day? 

“#. No, I stayed overnight. 

Q. You told them you were endeavoring to buy 
farm there? 

A. No, I did not. 

Q. Nothing to that effect? [110] 

A. No, sir. 

Mr. Laney: That is all. 


Redirect Examination 
y Mr. Trask: 


Q. Were you endeavoring to buy a farm in 
uma ? A. No, sir. 

Q. Did you buy a farm in Yuma? 

w, Wo, sir. 

Q. Did you negotiate with anybody regarding 
farm ? 

A. JI never once talked to anybody about it 
ccept that I do recall one time Louie had men- 
oned there was a big area, Mr. Wahmsley men- 
oned there was a big area opening up down in the 
uma area, but I never investigated any further, 
over talked to anybody in the real estate business 
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and Mr. Wahmsley was the only person that I recol- 
lect ever mentioned it to me. 

Mr. Trask: That is all. 


ORVILLE KNOX 
called as a witness by and on behalf of Plaintiff, 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Trask: [111] 


Q. Would you state vour name, please? 

A. Orville Knox, Chandler. 

Q. What is your occupation ? A. Farmer 

Q. Between December, 1951, and January, 
1952—down to after June 20 of 1952, did you hold 
any position with either the United Producers Con- 
sumers or the Southwest Wholesale Co-Op? 

A. Yes, I was the director of the wholesale 


Co-Op. 
Q. And were you any officer or director on the 
United Producers? A. Neo, 


Q. What office did you hold, if any, with the 
Southwest Wholesale ? 

A. J was the secretary of Southwest Wholesale. 

Q. That was during that entire period of time? 

A. Yes, sir. 

Q. How long had you been on the board of the 
Southwest Wholesale ? 

A. I don’t know when I went on, but I have been 
on possibly eight years, something like that. T 
don’t know the exact time I went on. [112] 
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Q. You are appearing here under subpoena from 
a? A. Yes, six. 

Q. «Asa matter of fact weren’t you one of the 
iginal incorporators of the Southwest Co-Oper- 
ive Wholesale? 

A. It seems to me like I went on possibly just 
little bit after. IT am not sure. Jt was in process 
being incorporated. I thought maybe JI was a 
tle bit behind that. 

Q. Do you have the articles of incorporation of 
e Southwest Co-Operative Wholesale, Mr. Laney? 
av I see those? 

Mir. Laney: Yes. I have certified copies from 
e recorder’s office. There are two that were in 
‘ect. 

Q. Just for the purpose of refreshing your recol- 
‘tion, Mr. Knox, let me show you apparently a 
tified copy that counsel has just handed me of 
e original articles of incorporation of the South- 
st Co-Operative Wholesale. Under Article 1, I 
lieve, the incorporators are listed. Are you the 
rville Knox that is listed there ? Ae Yesrsir. 
Q. Does that refresh your recollection so [113] 
at you now recall you were one of the incorpo- 
tors and have been on the Board since that time? 
A. It must be from that. 

Q. And in addition to the incorporator you be- 
me a member of the Board of Directors at the 
me time, did you not, Mr. Knox? Ces, 
Q. You have been then a member of the Board 
Directors of the Southwest Co-Operative Whole- 
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sale ever since its incorporation ? A. Yes, sq 

Q. That was in approximately 1944 and the 
other incorporators were Mr. W. L. Smith. Do you 
recall his name as one of the incorporators ? 

A. Yes, sir. 

Q. That is the same W. L. Smith that Mr. Held 
testified to employed him and died? A. Yes. 

Q. He was on the Board of Directors ever since 
its incorporation in 1944? Ae @ Mesmsin 

Q. And Mr. W. S. Dorman was one of the 
incorporators and also on the Board continuously ? 

A. Yes, sir. 

Q. My. I. F. Collier was one of the [114] in- 
corporators and on the Board continuously ? 

A eXes, sir, 

Q. Mr. D. O. Essley was one of the incorpora- 


tors and on the Board continuously ? A. Yes. 
Q. You yourself and Mr. C. M. Martin was 
until recently ? A. Yes. 


Q. So as a matter of fact although the term of 
the Board of Directors of that corporation is three 
years, practically all the directors have been on 
there ever since it has been organized since 1944, 
have they not? A. That would be right. 

@. And they have been re-elected for successive 
terms at all times since. Mr. Smith was onlv re- 
tired as a result of his death? A. Wes. si: 

Q. So there is not much change on the Board 
of Directors of the Southwest Co-Operative Whole- 
sale. is there, Ain. Knox? 
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A. No, I think possibly there was one other 
ath in there that required a new director. 

Q. Other than that, the directors have been con- 
mously re-elected for successive 3-year [115] 
rms 2 oe Yessir. 

@. The directors of the United Producers and 
msumers, do they hold their meetings at about 
e same time as the Southwest Wholesale ? 

A. Usually immediately after the Wholesale 
-eting. | 

@. So throughout the years you have had an 
portunity to observe who the directors of the 
vited Producers and Consumers as well as the 
uthwest Wholesale have been ? Aes, sim 
. What is the situation with respect to United? 
vve their directors been substantially the same 
roughout the years? 

A. Stayed about the same. 

(). Elected for successive 3-year terms? 

A. Yes, sir. 

@. When did you first meet Mr. Knox? 

A. It would be the first part of March at a 
eting we had in March. I didn’t meet him on 
; first trip here. 

Q. You met him at a Board of Directors meet- 
x of the Southwest Co-Operative ? A. Yes. 
Q. If the evidence shows that meeting took [116] 
ace on or about March 6 would that be approxi- 
ately the date? 

A. J think that would be about right. 
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Q. How was Mr. Held introduced to you at that 
time? When and where? 

A. Just outside of the meeting place before the 
meeting. J came rather late. Just before the meet- 
ing and I was introduced by Mr. Rovey, one of our 
directors, as the new man that we were attempting 
to hire. 

Q. Mr. Rovey, one of the directors introduced 
Myr. Held to you as the new man they were attempt- 
ing to hire? A. Yes. 

Q. By ‘‘we” were attempting to hire, vou wndes- 
stood that to mean what organization ? 

A. Well, our two organizations, the wholesale 
and retail co-operatives. 

Q. As a matter of fact, the Southwest Whole- 
sale is the wholesale part of the organization and 
the United Producers and Consumers is the retail 
Mort oF the orennization / &.. Y @S,ssi1, 

@. iAs a matter of fact, during the years that 
vou served on the board of the Southwest you [117] 
know that their policies and identities save for 
some difference in the board are practically the 
same, are they not, Mr. Knox? 

A. That is right. 

Q. They are related organizations and work to- 
ecther ? A. Yes, sir. 

Q. Southwest buys it wholesale and then sells 
to the United which is the retail outlet, is that not 
the way they operate? A. Thetis might. 

Q. Did Mv. Held attend the meeting of March 
6 that was the occasion of vour first meeting him ? 
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S Les. 

). At that time did the members of the Board 
erview Mr. Held and have conversation with 
n regarding generally his qualifications, history 
1 employment status? 

\. Yes, they discussed with him quite a few 
ngs. 

). Was there any mention made during that 
cussion by Mr. Held as to if he accepted employ- 
nt how long a term it would be? Do you reeall 
y conversation about the length of term of em- 
yment if he would become a member of the 
ranization? [118] 

\. I don’t remember discussing that with Mr. 
jd but we were discussing it with Mr. Smith in 
pecial meeting. 

). After Mr. Held A. Withdrew. 

2. Was excused? ie Yes. 

2. After Mr. Held’s qualifications were gone into 
was discussed and there was a closed meeting of 
' Board ? A, Yes, sir 

2. Did Mr. Smith and the Board then discuss 
» possibility of employing Mr. Held? 

A. Yes, sir. 

Mr. Laney: Object to that as it was all merged 
the resolution and preliminary discussions are 


t relevant. 

Che Court: Go ahead. 

2. What was said by Mr. Smith in the closed 
eting with respect to the term of Mr. Held’s pro- 
sed employment ? 
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A. The thing that was discussed was that our 
former manager had said that it would take from 
2 to 5 years for a man to get his feet on the ground 
in a big organization like that and we felt that [119] 
we certainly should give him plenty of time. Mr. 
Smith kept plugging for a fair length of time of 3 


years. 
Q. The 3-year term was discussed in the closed 
meeting ? A Yes,"sir. 


Q. Was there any objection by the members of 
the Board who were present at that time about the 
employment of My. Held for a 3-year term? 

Ae Nowsir 

Q. Was there a discussion at that meeting con- 
cerning the rate of compensation to be paid to Mr. 
Held? 

A. Yes, Mr. Smith tried to make that very elear 
because he was the man that was going to make the 
deal and a maximum of $10,000 and we gave him 
liberty to go up to 5% of the net and of course he 
told us in there that he had too much Scotch blood 
in him to go out and sell the Association down the 
river. Of course he would try to make as hard a 
deal as he could with Mr. Held. 

Q. Did the Board of Directors anthorize at that 
meeting Mr. Smith to fix the compensation of Mr. 
Held up to $10,000 plus 5% of the net? 

A. J don’t recall what the minutes said but I 
know that we gave him that liberty, yes. [120] 

Q. Was there any discussion about giving Mr. 
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Id the right to supervise the emplovees—that is, 

e and fire? 

A. No,a manager wouldn't be worth anything if 
didn't have that ability. 

2. Who was the previous manager? 

A. Mr. Martin. 

». Did he have the right to hire and fire? 

Iv. Laney: Object to that. The record is the best 
dence. 

The Court: There might not be any record. Go 
ead and answer. 

*s. Well, I know that it was brought out on one 
fasion that Mr. Martin said, ‘‘I can't tell vou of 
the times I have to turn people loose because 
vy have sticky fingers.”’ He said, ‘‘It is just too 
all a detail to let yon know.”’ That was brought 

t in one of the meetings. 

2 Did Mr. Martin to the knowledge of the 

ard of Directors, the previous manager. hire and 
> at his judgment ? A. Yes, siv. 

2). Had the Board of Directors ever objected to 
it type of management, that type of power? 

Pe Wows (21 ] 

2. Now, at this meeting March 6 at which the 
rectors took action with respect to employing Mr. 
ld, was anything said by Mr. Smith to the Board 
to whether or not he would or would not have 
mplete authority to make a deal? 

A. Yes, sir: that the thing that he wanted clear 
cause he didn’t want to have to come back to the 
ard because we had been fooling around for quite 
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a while without a manager and we knew we had to 
get the job done and get someone because things 
were getting in pretty bad shape out there. 

Q. And did the Board give Mr. Smith authority 
to enter into a contract? 

Mr. Laney: May it please the Court, the minutes 
of the meeting are the only way you ean prove the 
authority. 

The Court: There may not be any minutes of 
the meeting. They may have been written up after. 
They might not reflect what was said. 

A. It was certainly the feeling of the Board, as 
I got it and certainly my feeling, that he had com- 
plete authority. 

Q. Was anything said at that time at the discus- 
sion in the meeting with respect to authority to Mr. 
Wahmsley, the auditor, as to what part he was [122] 
to play in the employing of Mr. Held? 

A. It was my understanding that he was to be 
used in considering the details which Mr. Smith 
wouldn’t know or use as laymen wouldn’t know and 
they would be used in offering any information that 
was necessary. 

Q. Was there any suggestion or discussion in 
the meeting that unless Mr. Wahmsley signed a 
contract it would not bind the corporation ? 

A. No, nothing like that. 

Q. Mr. Smith was the one who was given the 
authority to say yes or no as to whether a contract 
eould be entered into with Mr. Held, is that cor- 
rect ? A. Yes, that was my understanding. 
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Q. And was there action taken after Mr. Held 
is excused from the meeting giving Mr. Smith 
at authority ? 

A. Yes, by a resolution, I am sure. 

QM. What was the next thing you heard about 
r. Held, whether or not he was or was not accept- 
> the employment? 

A. Was or was not accepting the employment ? 
Q. Yes. When was the next time? 

A. There was a telephone call from Walter 
vith immediately after having talked with Mr. 
ld [123] long distance and said that he would 
n the contracts and mail them to him. He tured 
rht around and phoned me because I had been 
ry interested in getting the mess out there 
‘aightened out and getting it in the hands of a 
od man who could go to work and look after our 
erests. 

). Mr. Smith then called you and informed vou 
it he had communicated with Mr. Held by tele- 
one and Mr. Held had advised him that he was 
ning the contract and putting it in the mail? 
A. That is right, it was immediately after. It 
s early in the morning. 

Q. When would that be with respect to Mr. 
aith’s death ? 

A. It was on a Friday morning before his death. 
think it would be around the 21st, 22nd, some- 
ere in there. 

@. Within a very few days prior to his passing ? 
A. Yes, sir. 
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Q. Was Mr. Smith at that time pleased or dis- 
pleased about the acceptance by Mr. Held of his 
contract ? A. Well, he was most elated. 

Q. To your knowledge did Mr. Held report [124] 
for duty as the manager of the corporation there- 
after? Ay fes./sir. 

Q. Did you attend any meetings of the corpora- 
tion thereafter at which Mr. Held was present? 

A. I attended the organizational meeting. That 
would be as I here brought ont the third of April 
I attended that. 

@. Was Mr. Held there? A. Yes. 

(. Was he there in his eapacity as manager? 

A. Yes, sir. 

(). Reeognized as such by the Board? 

A. So far as I know. 

Q. Any objection made to him there or to the 
terms of his contract by any member of the Board? 

A. No, we heard nothing. 

@. At any time to your knowledge either at a 
board meeting or any other occasion was Mr. Held 
ever given any express directions as to how he 
should go about learning the business, whether he 
should learn it from the inside out or outside in 
from his desk or outside or any particular divec- 
tions given to him by the Board? An Mor 

Q. Was there any instruction given to him [125] 
as to any particular hours that he should keep be- 
hind a desk? 

Al Nos? didn’ Chea of any atvall. 

@. After the meeting of April 3 did you attend 
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e meeting in May of the corporation or do you 

eall ? 

A. I missed the one in which he was going away. 
Q. Just before he went away? 

A. Yes, but we knew he was going because we 

ked him that before we ever hired him. He said 
would leave the kids in school and he would go 

fe in May to pick them up. 

@. Was that at the time he met with the Board? 
A. Yes, sir, on the 6th of March. 

©. Was there any objection by any members of 

e Board at that time to that arrangement ? 

A. No, I heard none. 

Q. How frequently were vou in the office of the 
-operative there, Mr. Knox? 

A. After he was hired? 

. After Mr. Held was hired. 

A. Not at all. 

@. Did you ever see Mr. Held out away [126] 
om the office on company business? 

A. He came around a few days after the first 
-eting and said that he had just come from Mr. 
lier’s attempting to meet all of the directors and 
d out what kind of farming they were dome and 
spent some couple hours at my place. We went 
er the entire ranch and sat down and talked for 
ite a little while. 

@. Did you also talk at that time about the 
oblems of the Co-Op and the Southwest Whole- 
le? A. Yes, sir. 
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Q. Did any of the members of the Board of 
Directors talk to you and advise about a telegram 
that was sent to Mr. Held on or about May 27 ques- 
tioning the legality of his contract? 

A. No, sir. I wasn’t in on that at all. 

Q. Was that an official meeting of the Board so 
far as you know? 

A. I understood it wasn’t. 

Q. You weren’t invited. You didn’t attend a 
session at which that took place? 

A. No, I wasn’t notified. I understood it was 
heine held at the Co-Op offices. 

Q. How did you learn about that telegram? 

A. Through Mr. Beggs who is one of our [127] 
directors and he told that in a regular meeting. I 
attempted to find out how it came about. 

Q. Prior to the time the telegram May 27 was 
sent had there been any criticism raised about M1. 
Held’s emplovment or the manner in which he went 
about his duties ? A. ITI hadn’t ever heard any. 

@. When was the first meeting, to your knowl- 
edge, held by the Board of Southwest Wholesale 
and United at which the possible termination of 
Mr. Held’s contract was discussed ? 

A. I believe that was on the 9th of June. 

Q. Were vou present at that meeting? 

A. Yes, sir. 

Q. That was a formal meeting called special 
meeting of the board? A. Yes, sir. 

Q. Special meeting of the—of both boards at that 
time? A Yessir. 
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2. Was there any criticism made at that time 
it he had violated the terms of his contract by 
» way in which he condueted his duties? 

A. Well, the only criticism I heard was that he 
ln’t spend enough time at the office. [128] 


2. There was criticism of that kind? 

y. es. 

. Do vou know who made that comment? 

A. Mr. Collier. 

). Did he say he made it from his personal 


owledge or from what somebody told him? 

A. J think possibly from his personal knowl- 
ve, 

). The times he had been in there? 

A. Yes, sir. 

@. Was there any other criticism of Mr. Held 
that meeting? A. I don’t reeall any. 

@. Was there any discussion at that time as to 
ether or not his contract had been available to 
2 members of the Board to see? 

A. No, there had been no discussion about that. 
®. To vour knowledge, was the contract avail- 
le for the members of the Board to examine had 
ey wished to do so? 

A. Oh, | am sure of that. 

Q. Did vou know a written contract had been 
tered into? 

A. Only through Mr. Smith and the facet [129] 
it he said he was going to sign it but I never saw 
e signed contract. 

Q. But you were aware of the fact that a writ- 
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ten contract had been entered into? A. Yes 

Q. Had that been mentioned at any board meet- 
ing, to your knowledge, that Mr. Held was? 

A. I ean’t say. 

Q. There is no doubt in—there was no doubt but 
what Mr. Held was attending the various board 
meetings as the manager, was there? Was there, 
Mr. Knox? 

A. Yes, sir, because he was asked by our presi- 
dent if there was anything he wanted to say as to 
those meetings we attended. 

Q. Who was the president? 

A. Mr. Essley. 

Q. Did he offer suggestions or make comments 
from time to time? 

A. Of course at the first meeting he didn’t have 
much to say because he was new. He did make some 
comment, and one of the second ones, I believe, that 
we should figure out a finance system which would 
probably include doing some business with the bank 
for co-operatives. [130] 

Mr. Trask: I believe that is all. 


Cross-Examination 
By Mr. Laney: 


Q. Mr. Knox, when Mr. Held was finally let go 
by the resolution of June 20, 1952, you were present 
at that meeting ? A. Yes, sir. 

@. And you were the only dissenting vote in 
that? A. Yes, sir. 
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@. And in the diseussion in this meeting of 
arch 7 of 1952 when the employment of Mr. Held 
as considered as you testified, you recall that the 
oard did put into a resolution what was the final 
sult of what they decided ? «x. ites, sit, 

Q: And you recall that at the meeting of April 
of 1952 the minutes including that resolution were 
ad there in the presence of Mr. Held and were 
yproved by the Board, weren't they? 

me Ves, sir. 

Q. And you recall, do you not, that the resolu- 
yn there relative to his employment on March 6 
~:1952—that that was pencilled out there by Mr. 
mith, wasn’t it? [131] 

A. I believe possibly that is the way it was 
indled, I am not sure. 

Q. And you recall that in the discussion of the 
nployment of Mr. Held Mrs. MeInerney was not 
-esent, was she? x No. 

@. And she was the one who normally kept the 
inutes of the meetings, wasn’t she? 

A. Yes, but this was a closed meeting. 

@. And also that Mr. Wahmslev was not there, 
e auditor? AG NO, sir. 

Q. You are familiar with the mimutes and to re- 
esh your memory, you recall, do you not, that the 
solutions actually passed there was that Mr. Smith 
1d Mr. Wahmsley be authorized to employ Mr. 
eld as general manager and work out the terms 
employment ? me Pat is rielit: 

Q. And the Board there discussed the matter of 
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their depending upon both Mr. Smith and Mr. 
Wahmsley to work out the terms of the employ- 
ment, didn’t they? 

A. There was no discussion about depending on 
both of them, no. 

Q. Well, they did discuss that, both of [132] 


them were to do it? A. That is right. 
@. And Mr. Wahmsley was the auditor? 
A. Wes, 
Q. And Mr. Smith was a farmer, wasn’t he? 
A. He was president, ves, sir. 
Q. But he was a farmer, that is his business? 
A. Yes, sir. 
Q. Well, now, did you know anything about the 


fact that Smith alone had worked up this contract 
after the resolution was passed? Did you learn 
about that or not? 

A. J doubt whether IT did or not. I just don’t 
know. 

Mr. Laney: That is all. 


Redirect Examination 
By Mary Trask: 


Q. To refresh your memory, isn’t it a fact that 
6 of the directors of the Southwest Co-operative 
Wholesale are now different from what they were 
at the time when this purported contract of April 
6, 1952, was made, the contract that is in evidence 
as Plaintiff’s Exhibit 1? Aren’t 6 of them different 
now ? 
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A. I would have to stop and figure up. I know 
had some deaths that changed some of them. 
The Court: We will suspend until 10:00 in the 
rning. [133] 


ORVILLE KNOX 
sumed the stand and testified further as follows: 


Recross-Examination 
r Mr. Laney: 


®. Mr. Knox, in this meeting of March 6 of 
92 that you were testifying about, who were pres- 
t at that meeting? What directors? 

A. I doubt if I could tell vou all of them. I 
uldn’t be sure whether some of them were 
sent. 

2. What ones do you remember were there? 

A. Mr. Essley. Mr. Rovey. I remember there was 
ite a group. Mr. Ashby. Jack Click, Colher, and 
self. [ don’t know whether there were any more 
not for sure. 

2. The final agreement about employing Mr. 
ld was this resolution to authorize Mr. Smith 
d Mr. Wahmsley to employ him and work out the 
‘ms of the employment, wasn’t it? 

A. Yes, sir. 

. Well, now, there was no motion made about 
at terms or what percentage or what salary, was 
are ? 

A. No, we had a working agreement just by 
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talking the thing out because Mr. Smith, who was 
also present, wanted some leeway. [134] 

@. Now, you say you had a working agreement. 
Who agreed to it? Who agreed to anything there? 

A. I would say that no one dissented. Maybe I 
should put it that way. There was no one that voiced 
any opposition to it. 

Q. Did anyone say what would be the salary or 
the percentage? 

A. Yes, we put a maximum of say $10,000 and 
a% of the net income. 
Now, who did that? Who said that? 
I can’t tell you. 
Who agreed to it? 
I don’t know that. 
Did Collier agree to it? 
He didn’t disagee to it. I would think that 
Was there anything said about that in the 
presence of Collier? A. Why, yes, sir. 

@. But he did not agree to it? 

A. He didn't disagree to it. J would think that 
if a man didn’t agree to it he would certainly dis- 


Oro Pore 


agree. 

@. There were many things talked about that 
just weren’t decided, weren’t there? [135] 

A. Well, the man had to be told. 

Mr. Laney: If the Court please, may the witness 
finish his answer? 

The Court: Yes, go ahead. 

A. The man had to be free to hire a man, that 
is what we were there for and we had to give Smith 
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ne latitude; we couldn’t just harness him right 

wn to bare facts or he couldn’t work at all. 

. Did anyone say that Smith and Wahmsley 

re to employ him for a definite period beyond the 

ms of the board without any escape clause at all, 

it if it wasn’t mutually satisfactory ? Did anyone 

7 anything about that? 

A. The only thing I remember is that we gave 

*, Smith the privilege to go ahead and hire Mr. 

Jae 

y. Now, who gave that? Who said that? 

A. I couldn't tell you who said it because we 

re all talking. The whole thing, I suppose, came 

wn in the form of a motion and that would be 

fed upon. 

2. But the motion said nothing about that, did 
A. As to wages, no. 

2. And nothing about the term of employment, 

Lit? [136] A. I don’t believe so. 

2. And then you say Mr. Collier didn’t agree to 

it but he didn’t say that he didn’t agree? 

A. Mr. Collier, all of us. There wasn’t any of us 

it disagreed with us. 

2. Now, did Mr. Essley agree to any 3-year 

m? 

A. Well, he didn’t disagree. In conversation 

en you are talking about something and a fellow 

asn’t like it and he is one of the members he 

yuld disagree if he doesn’t like it. 

A. And did Mia. Ralph Ashby in any way agree 


160 United Producers and Consumers, ete. 


(Testimony of Orville Knox.) 
that they could employ this man for 3 vears without 
any escape clause ? 

A. Not in any specific words, but he didn’t dis- 
agree. 

Q. Well, he didn’t disagree that you should re- 
fuse to employ him at all, did he? He didn’t disagree 
to that? 

A. There was no disagreement there at all. We 
were all just sitting there trying to work out some- 
thing. 

Q. Did Jack Click agree to any percentage, any 
maximum percentage or minimum percentage ? 

A. Well, Mr. Smith went out with the [137] 
understanding 

Q. No. Will you answer the question? Did Mr. 
Jack Click agree 

The Court: The answer would be the same as the 
others. You are wasting time here with that. 

Q. Then when you passed the resolution vou 
voted for that, didn’t vou? A. Yes, sir. 

Q. And when that resolution was voted to leave 
it to Smith and Wahmsley to hire him and work out 
the terms of the employment, isn’t it a fact that all 
of the terms were not known or understood there? 

A. Well, they were discussed. Of course we were 
in a closed meeting and there were no records kept 
other than that motion that was made. 

Q. Then vou were the secretary of the meeting? 

AL No, didn’t carry on any 

Q. You were the duly appointed secretary ? 


A. lama secretary, yes. 
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Q. Did you make any minutes of anything other 
an this resolution ? 

A. I don’t think I even made that because 
alter Smith carried it on. I am sure I wasn’t 
en asked [138] to serve as secretary. 

Q. But that was the resolution. He pencilled out 
at you passed there. A. Yes, sir. 

Q. Then coming to the meeting of June 9 you 
v the only criticism of Smith that vou heard there 
the Board members was that he didn’t spend 
ough time at the office ? 

A. Mr. Held you mean? 

(). You say the only criticism that vou heard of 
r. Held there was Mr. Collier’s criticism that he 
dn’t spend enough time at the office ? 

A. Yes, sir. I believe that is right. 

Q. Well, now, what else was said by the others 
ere 1n criticism of him? 

A. Well, I doubt if any of them knew anything 
say about him. I don’t know. 

@. Isn’t it a fact that Mr. Essley and others 
ited that they tried to see him and never could 
id him, that he wasn’t doing any managing there? 
A. They kept saying that he was being put in 
| impossible position and since he was in an 1m- 
ssible position then he just as well be fired. 

Q. An impossible position in that he didn’t seem 
be able to do the job, was that it? [139] 

fs. “No, sir. 

The Court: What was meant by it? 
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Q. What did they say about impossible posi- 
tion ? 

A. Well, it seemed to me like a whole trumped 
up affair because I knew nothing about it. They 
had these secret meetings and I hadn’t been invited 
to them and this was my first knowledge of any dis- 
agreement or any believing that his contract wasn’t 
legal so that was all new to me. 

Q. Is that your complete answer? Now you say 
they had had these secret meetings. What secret 
meetings ? 

A. The only one I know of is the one that Mr. 
Biggs told me about that he had been asked to come 
to Mr. Wahmsley, to his office on East McDowell. 

Q. That was a meeting called by Mr. Essley, the 
president, wasn’t it? 

A. Well, I suppose. I don’t know. I received no 
notice of it. 

Q. You do know that your residence was phoned 
about that and your relatives answered that you 
were on a hunting trip? 

No, that is not right. 

Didn’t you? 

No, sir. I wasn’t on any hunting trip. [140] 
You weren’t? A. No, sir. 

You do know that you were phoned? 

No, sir; we was not phoned. 

You know you weren't? 

\. That is right. No one got any information 
about it at all. 

Q. Well, now, in this meeting of June 9 in which 
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r, Held was criticized, didn’t Mr. Esslev criticize 
n there and others? 

A. Well, it seemed to be the whole thing that he 
ildn’t be found in the office, yes, sir. 

(). It was destroying the incentive to work there, 
2 people, the heads of departments that they got 
co-operation from him? 

A. No, I haven’t heard that, no, sir. 

©. Now as to that meeting, at your suggestion, 
wuline McInerney was excluded from it, wasn’t 
e? A. Yes, sir. 

And you were the secretary ? 

Wes. sir. 

And vou kept minutes of it? 

Yes, sir. 


QProre 


. And you never did produce the minutes, did 
u? [141] A No, sir. 

@. Why didn’t you? 

A. Because I was told to keep them in my per- 
nal files and it wasn’t to fall into the hands of 
e help of the association. 

Q. And you were told by whom ? 

A. By Mr. Essley. 

Q. You were told to keep them in your hands, 
e minutes. and not give them to anyone else, not 
it them in the minute book? 

be Phatis right. 

Q. Have you got the minutes now? 

A. I ean get them. J don’t have them with me. 
@. Where are they? 

A. Ihave them locked up in my ear. 
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@. Will you produce them? 
A. Right now? 
@. I mean during recess. A. Surely. 
Mr. Laney: I think that is all. 


Redirect Examination 
byw: Trask: 


Q. Mr. Knox, I believe you previously [142] 
testified—I will ask you again, isn’t it a fact that 
the reason the Board authorized Mr. Wahmsley to 
participate with Mr. Smith was that Mr. Wahmsley 
could give Mr. Smith technical information regard- 
ing the amount of their earnings and the operations, 
is that not a fact? A. Yes. 

My. Laney: I object to that as calling for his 
conclusion. 

The Court: The Court has already reached the 
conclusion. Obviously they would have the auditor 
there for that purpose. The Court doesn’t sit here 
entirely asleep. 

Q@. Mr. Knox, let me ask you, did you ever see 
Mr. Held on company business away from the office 
when he appeared to be exercising his duties as 
manager away from the office? 

A. Well, on about 3 occasions, as I can remem- 
ber, 2 of them with mechanical chopping demonstra- 
tions. There was a new machine that the Co-Op was 
attempting to sell and I believe the third one must 
have been a farm demonstration at the University 
of Arizona Experimental Farm. I know that he was 
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company with the manager of the field men at 
at time, Mr. Holmes. [143] 

@. So far as you know, did the Board of the 
uthwest, of which you were the Secretary, or any 
smber of it, to your knowledge or in your pres- 
ee, ever give him any instructions about how much 
ne he should spend in the office ? 

Mr. Laney: Object to that as asked and an- 
ered already. 

Mr. Trask: I asked Mr. Held that. 

The Court: I don’t remember. Go ahead. 

A. No, sir; I know of no instruetions. 

@. Is it not also a fact with respect to the by- 
vs of the Southwest Co-operative Wholesale Cor- 
ration of which you were secretary that they were 
1ended from time to time by the Board of Direc- 
°s 2 

Mr. Laney: Object to that. The record is the best 
idence as to whether they did that. 

The Court: It might not be material to this ease 
yway. A bylaw ean be amended, we know that. 
Mr. Trask: That is true and J want to show that 
a matter of practice they were omitted by the 
yard of Directors and this witness was the Secre- 
ry and I think it has a material bearing, [144] 
ur Honor. I believe it might have on some of the 
V points. 

A. IL know that we revamped them in something 
‘e February or sometime in that vear and did 
ite a little extensive revamping of certain parts. 
©. Amending of the bylaws? ie Vesa cir. 
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Q. That was by the Board of Directors? 

A. Yes, sir. 

Mr. Trask: I believe that is all. 

Mr. Laney: I believe that is all. 

Mr. Trask: I would like to call Mr. Lewis G. 
Wahmsley for cross-examination. 


LEWIS G. WAHMSLEY 
called for cross-examination under the statute by 
the plaintiff, being first duly sworn, testified as 
follows: 


Cross-Examination 
By Mr. Trask: 


Where do you reside, Mr. Wahmsley? 
3025 North 61 Street, Phoenix. 
What is your business ? 
Certified public accountant. 
You are the auditor of the two defendant 
corporations in this case, Mr. Wahmsley? [145] 
ee am, 
Q. How long have you been such auditor? 
A. Since ’46. 
@. You are also designated, I believe, as assist- 
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ant treasurer? A, Yes, sir. 
Q. You are not a member of the—of either cor- 
poration ? AD No, I am not 


Q. Or an elective official in any way of either of 
them ? A. “No. 

Q. You served by appointment of the Board of 
Directors ? ws. YES. 
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@. As such, Mr. Wahmsley, you attended board 

etings ? OY Could a 

Q. You attended the board meeting at which Mr. 

sley was elected president, did you not? 

x Yes, I did. 

. You attended the meeting of March 6 of the 

rporation, did you not, March 6, 1952? 

A. I was there and excused, Mr. Trask. 

Q. Then the next meeting after March 6 [146] 

s the meeting at which Mr. Essley was elected 

esident, was it not, Apmil 3? we Yes: 

). You did attend that meeting ? A. Yes. 

Q. And at that meeting the minutes of the pre- 

US meeting were read and approved, were they 

t? 

A. Yes, but I don’t believe I was present at that, 

r. Trask, because you see usually I came down 

2re and had to get the financial report ready and 

metimes it wasn’t ready by the office in time for 

» to check it over before the meeting and many 

nes I would be 15 or 20 minutes late with the 

‘eting because I would be in checking that report 

fore I gave it. 

Q. Now, the significance of that question, Mr. 
ahmsley, is that at that time the minutes were 

1d which authorized the employment of Mr. Held 
the Board of Directors as manager of the cor- 
ration—the minutes do disclose that you were 
esent at that meeting, do they not? 

A. Yes, they do. 

Q. And Mrs. McInerney kept the minutes of that 
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meeting ? A. Yes, she did. [147] 

@. And you don’t know now whether you were 
or were not present at the exact moment that those 
minutes of the previous meeting were read, is that | 
your testimony ? A. That is right. 

Q. But vou wouldn’t say you were present, 
would you, My. Wahmsley ? 

A. No, I wouldn’t say I wasn’t but I wouldn't 
say I was either because I don’t remember whether 
I was or not. 

Q. You do know as a fact that the minutes of 
the meeting officially show you were present. vou 
know that ? A. Yes, [ know that. 

Q. And you did know, asa matter of fact, at that 
meeting, the minutes of the March 6 meeting, were 
read and approved which stated the resolution 
authorizing the method of employment of Mr. Held 
as manager. vou know that to be a fact, do vou not? 

A. Well, the minutes stand on their own, M2. 
Trask—say that they were and I agree to that. 

Q@. Mr. Wahmsley, I asked you to produce cer- 
tain records of the corporation among which were 
the records of the annual report or audit of each 
of the defendant corporations for the 5 years [148] 
1947 to 1952, did I not? ”A. Yes, youvdid: 

Q. Do you have those records? 

A. JI have all exeept 1949 and 1950, Mr. Trask 
and I don’t have a typewritten copy but it is all 
condensed on each report there as far as the net 
income is concerned. 

Q. As far as net income is concerned? 
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A. The net savings. 

Q. You first used the term net income, is that a 
rm that is generally applied to the earnings of the 
corporations ? A, No, it 18 not. 

Q. Why did vou use it when vou first expressed 
ur opinion as to the showing of the reports? 
Because it does show the net income. 

May I see the reports, if you will, please? 
There is the condensed right there. 
This is for the current year ending 
1953. 

Do you have the 1952? 

That audit is still in process. 

. Do you have the reports for the previous 
ar, 1951 and 1952? A. Yes, I have. [149] 

Q. You recall your conversations, your meeting 
ith Mr. Held at the Arizona Club at which you 
seussed with him the computations of his com- 
snsation. You recall that before he was employed ? 
A. Well, I recall a meeting at the Westward Ho, 
r. Trask. That is where the bulk of the conversa- 
on relative to compensation took place. 

Q. Irrespective of whether it occurred vou did 
we a conversation with Mr. Held at which there 
as discussion as to the fixed compensation and the 


OrOoOrOoror 


sreentage compensation, did you not? 

A. Yes, and there were many methods discussed 
id none was agreed on. 

Mr. Laney: May we get the date of this? 

Q. What was the date of the conversation at the 
Testward Ho? 
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A. It was on the night of the 6th when Mr. 


Held came in. Mr. Smith and I met him out at the 
airport. 

Q. You also had a conversation with Mr. Held, 
a meeting with him when you and Mr. Held had 
dinner at the Arizona Club? A. Yes, I did. 

Q. And that was for the purpose of you [150] 
going over, with Mr. Held, the general technical 
terms of the contract of employment, was it not? 

A. Not to my knowledge, it was not. 

Q. Well, what did you discuss there at that time? 
When was this meeting at the Arizona Club? 

A. On the 7th of March. 

Q. In the evening, just you and Mr. Held pres- 
ent ? Ds GES, 

Q. What was the purpose of your having a din- 
ner meeting with him at that time? 

A. Mr. Smith asked me to entertain Mr. Held 
that night that he was tied up. 

Q. So 

A. So I took him to the club for dinner. 

Q. Did you understand it was just an entertain- 


ment assignment ? 

A. Well, to my knowledge it was. 

Q. What did you discuss there? Didn’t you dis- 
cuss his proposed employment and the terms of it 
at that time? 

A. No, we discussed the possibilities of the com- 
pany. We discussed the Mohawk-Elton area and the 
possibility of the company moving into that area 
and developing a store over there. [151] 
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Q. Then let’s get back to the meeting at the 
Testward Ho on the previous might, on that ocea- 
on vou did discuss with My. Held the fixed com- 
nsation and the computation of the percentage 
mpensation, did you not? 

A. Yes, we did. We certainly did. 

@. And vou were discussing it on the basis of 
e percentage, on the basis of the percentage of ap- 
‘oximately $400,000 of either net income or net 
vings that the corporation had earned during the 
riod of the vear closing 1951 which was the last 
mplete vear that was available at that time. 

A. Well, we diseussed if that was the net margin 
r that previous vear. 

Q. And vou did discuss at that time also, did 
mu not, Mr. Wahmsley, that in determining a per- 
ntage compensation for Mr. Held the percentage 
iould be applied to that figure. did vou not? 

A. No, we did not, Mr. Trask. After all, I mean 
}my position I couldn’t sav when the records show 
at it varied from $121,000 up to $400,000. I 
uuldn*t say that it would constantly remain at 
00,000. 

Q. That is right. IT know that von couldn't but 
iat was the figure to which the percentage should 
> applied, whether it was $100,000 or *400,000, 
hatever [152] it should be. That was the figure 
y which it should be applied, was it not ? 

A. That is what we discussed, ves. 

Q. So whether it was net savings or net income 
r however vou label it on vour report, it was that 
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principal figure of either net savings or net income | 
that you were discussing to which the percentage 
should be applied, was it not? 

A. That is right. That is what we were dis- 
cussing. 


(Plaintiff’s Exhibit 9 marked for identifica- 
tion.) 


(Plaintiff’s Exhibit 8 marked for identifica- 
tion. ) 


Q. I will hand you now, Mr. Wahmsley, Plain- 
tiff’s 8 for identification and ask you to state for 
the record what that document is? 

A. This is a finaneial statement, United Pro- 
ducers and Consumers for the fiscal year ending 
February 29, 1952. 

Q. That was the last complete year prior to the 
time Mr. Held was employed as manager, was it 
not? A. Yes, it was. 

Q. Would you turn to the page on which it shows 
the net earnings or net savings as the case [153] 
may be, of the 2 corporations for that period. Do 
you have the page there ? IN SESS 

Mr. Trask: I offer these in evidence. 

Mr. Laney: No objection. 


(Plaintiff’s Exhibit 8 received in evidence.) 


Q. Now, referring to Plaintiff’s 8 in evidence, 
Mr. Wahmsley, you had referred me, I believe, to 
an Iixhibit B which shows the statement of opera- 
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ons and margins of the United Producers and 
onsumers Co-operative for the fiscal year ended 
ebruary 29, 1952, is that correct ? 

A. That is right. 

Q. And that exhibit shows the gross business 
me by your purchases by patrons, does it not? 
A. Yes, it does. 

Q. And it also shows the gross expense which 
charged against that volume of business? 

i Phat as right. 

Q. Then it shows a margin which is the differ- 
ice between the gross sales and the gross expense, 
es it not? A. Yes, it does. 

Q. What is the margin for that year [154] end- 
e February 29, 1952? A. $889,141.85. 

Q. Then does this exhibit also show the similar 
tures for the year with respect to Southwest 
holesale ? A. Yes, it does. 

Q. Would vou refer to that? 

A. Well, that, Mr. Trask, is the combined—vou 
ive picked up revolving certificate from the South- 
ast. 

That reflects both the United and the Southwest 
cause in that figure you have picked up the re- 
lving certificate from the Southwest for that pe- 
od. 

Q. So that actually reflects what, in ordinary 
rporate practice, would be the net income or net 
rnings for both corporations during that period, 
that right, Mr. Wahmsley? 

A. Well, there would be a slight additional net 
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margain there on the Southwest distributed to those 
other 4 members. 

Q. And what would that amount to, that slight 
addition ? 

A. The first one, $486. Imperial Haygrowers, 
$14.74. Arizona Citrus Growers, $169.56. [155] 

Q. What is the total figure on those? 

A. $4,387.20. 

Q. That figure plus $389,000-odd figure that vou 
have just testified to would represent the net earn- 
ings or net income or net savings for the 2 corpora- 
tions for that period, would they not? 

A. Yes, they would. 

Q. Ibelieve you have let me show vou Plaintiff's 
Exhibit 9 for identification. and I ask vou to state 
if that is the annual report for what corporation 
for the current fiscal period ending in 1953? 

A. That is the Southwest Co-operative Whole- 
sale. the fiscal year ending February 28, 1953. 

Mr. Trask: Offer it mn evidence. 


(Plaintiff’s Exhibit 9 received in evidence. ) 


Q. Showing vou Exhibit 9 in evidence, as I un- 
derstand it, these are the annual figures only for 
Southwest Wholesale ? A Tihatwis rich. 

Q. And what do they show with respect to net 
savines or net Income or net earnings, however you 
express it, for the current fiseal year? 

My. Laney: JI object to counsel using them as 
synonymous net savings, net income. They [156] 
ave different. The witness has so testified. 
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A. The net margin is $194,975.68. 

Q. But that is only of the Southwest Whole- 
le? A. glliat is right. 

Q. Where are the figures with respect to the 
nited Producers and Consumers for that year? 
A. Well, they are not complete yet, Mr. Trask. 
ey will be complete, but I can tell you approxi- 
itely—approximately $40,000 more. 

@. $40,000 more than what? 

A. Than the $194,000. From the United. 

©. Then the combined figures for the 2 corpora- 
ns for the current vear would be about, in round 
ures, approximately how much? 

A. $235,000. 

(). That represents a reduction from the figures 
r the last fiscal vear? 

A. That is from the previous fiscal year, yes. 
Q. Where they were $389,000? 

me Phat is right, 

@. Are your figures actually complete to the 
tent that you know that those are the approxi- 
itely accurate figures? [157] 

A. Well, I can have you the complete audit in 
other 10 days. I think we ean have it typed up 
d finished by that time. 

Q. In addition to those 2 figures that you have 
stified to about now, was there some additional 
ures such as you testified about to the 1952 fiscal 
ar, an item of around $4,000? Is there such an 
ditional figure for the current fiscal year that you 
ve not included in your computation ? 
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A. No, there is not. You see you have the full 
amount of Southwest here, the figures you were 
talking about a while ago were on the United, which 
takes only the revolving fund certificate from the 
Southwest. 

Q. Then the figure that you have given me is 
the complete total so far as you know? 

A. Yes, that is approximate. It may be $300 one 
way or the other but T think that is approximately it. 

Q. Do you have the reports for the vears ending 
1951? A. 1951? 

Q. Would vou refer to your records and tell me, 
if you will, please, what the figures were for [158] 
the difference between gross business and gross ex- 
pense for the combined corporations during that pe- 
riod? Have you got those figures ? 

A. You have one of the reports there. I will 
have to have it. United shows a net margin of $256,- 
715.41 and to other members of Southwest is 
$9,984.78, giving combined total $266,719. 

Q. For what year is that? 

A. Fiseal year ending February 28, 1951. 

Q. Does that figure inelude the total net margin 
for both the Southwest and the United and other 
members, as you expressed it? 

A. Yes, it does, Mr. Trask. 

Q. Would you give us the figures for 1950 on 
the same basis? Is that going to take you a little 
time ? A. Yes. 

Mr. Trask: If the Court please, may I eall him 
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ck after the recess for the purpose of giving us 
ose figures and on now? 

Hie Gourt: Yes. 

Q. Mr. Wahmsley, vou will be kind enough to 
mpute those figures ? 

A. Yes, I will be glad to and give you a sched- 
e on each vear. [159] 

Q. While you are still on the stand, there are 
me other questions I want to ask and particularly 
ith respect to the figures that you have given me 
1 the current vear ending 1952-53. Were there 
iy patronage refunds or dividends declared dur- 
g@ the vear which would affect the total that vou 
ive given me there? 

A. Well, there is a refund on fertilizing insec- 
cide which is a cash refund. 

Q. In other words that would be a net margin 
hich would otherwise have been included in the 
1 to 752 figure that is not reflected in that figure, 
that correct? 

H. Well, that is an adjustment in price, Mr. 
rask, mainly for computation purposes. 

@. Let me get back to the question. That is in 
ie °52. ’52 net margin figures for the entire vear, 
ere is included a figure of the refunds on insecti- 
des and fertilizers, was there not? 

ee ies, sir. 

@. And in 752 and 53 net margins vou had 
ken that figure out, is that correct? 

A. Well, both years reflect according to the same 
ractice there. 
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Q. Well, just answer the question. In [160] 
02-53 you had taken that figure out, had you? 

A. Yes, and likewise I had taken it out in 51-752. 

Q. Well, in ’52 and ’52 in the $389,000 figure, 
had those refunds or discounts been taken out? 

A. Yes, they had. 

Q. So if those discounts or refunds would be 
added to the *51 and ’52 figure, how much would it 
raise that above the approximately $389,000 figure 
to which you have already testified ? 

A. It would have to check the record to be ac- 
curate. 

Q. Would you do that during the recess? I would 
like to have those figures for each one of the years. 

A. Well, I don’t know whether I can get it or 
not in the recess. I will have to go clear down to the 
office there and get it, Mr. Trask, but I think we 
ought to bring out to the Court here that for in- 
stance you relate $151 a ton for competitive pur- 
poses and at the end of 60 days why vou refund 
$13 a ton which is a price adjustment and not con- 
sidered in your margin of operation. 

Q. That same method of doing business is the 
co-operative method of doing business [161] 
throughout, is it not, Mr. Wahmsley ? 

A. That is right. 

Q. And you do that through all of your opera- 
tions and those are your totals that are reflected by 
your net margin, is it not, is that not a fact? 

A, No, iis nota fact: 

Q. Isn’t it a faet that your method of doing 
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isiness, your operation, is that vou charge on a 
rent competitive level and then your margin of 
rofit you discount or give back to your members of 
muir consumers and that is the dividend or the 
nefit they derive from operating as a co-operative 
eration, is that not a fact? 
A. Well, there is 2 types. In other words there 
a cash refund for adjustment in price to our 
‘dinary required margin, and then there is the 
volving fund certificate issued at the end of the 
sar out of the margin which we set up as a stand- 
‘d that we want to be governed by. 
Q. In both instances, Mr. Wahmsley, your retail 
itlet sells to a consumer at a competitive price 
id then there is a refund to the consumer in the 
rm of a dividend or a rebate or whatever vou call 
that creates the advantage to which he is entitled 
; a member of the Co-Op whether it is by [162] 
ish or eredit at the end of the year, is that not a 
ret? A. That is right. 
Q. And if vou would figure vour cash discount 
the same as the refund on the other merchandise 
at you sell only you handle it in a little bit differ- 
it manner, is that not a fact? 
A. No, because on fertilizer insecticide they eet 
leir revolving fund certificate based on their net 
archases there just like they do on every other 
em. 
Q. But insofar as this particular item of insee- 
cide and fertilizer that isn’t reflected in these net 
argin figures, it is a charge that is made to the 
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consumer at a competitive price and then a cash — 
refund to the consumer to show the advantage he 
gets by being a member of the Co-Op, is that not a 
fact? That is the way it is handled, is that not a 
fact? 

A. Well, that is true but the reason that the 
price at the time of this cash refund is set at that 
price is due to your source of supply. 

Q. Irrespective of the reason for it, in either 
event, in the revolving fund certificates or however 
you e¢all them which are returned to the consumers 
at the end of the year and the cash refund [163] 
on the insecticides, the difference between the sales 
price which is originally charged and your cost of 
operation, is your margain, as you call it, between 
gross sales and cost, is that not a fact? 

A. That is right. 

@. And by excluding from the year 1952 and 
from the year 1953 your cash refunds, you have ex- 
eluded a figure which would ordinarily be reflected 
in the net margin, have you not? A. No. 

Q. Let me go on to something else. I think I 
have in general what you have in mind. 

IT asked you also to produce for me, Mr. Wahms- 
ley, the monthly comparison figures for the months 
during which Mr. Held was there to show the com- 
parative figures for those months he was there and 
the months in the previous year. Have you produced 
those figures ? A. I have. 

(Plaintiff’s Exhibit 10 marked for identifi- 
eation. ) 
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Q. Showing you Plaintiff’s 10 for identification, 
le papers that are fastened under this fastener, the 
yp paper which is headed, ‘‘Monthly Report at a 
lance, Month of February, 1953’’—those [164] 
yver the monthly reports of vour operations during 
1e period Mr. Held was there and for the year pre- 
ious, do they not? A. Yes, they do. 

Mr. Trask: Offer them in evidence. 

Mr. Laney: May I ask one or two questions on 
oir dire? 

Q. (By Mr. Laney): Is all of this just confined 
» a showing of comparison between the months 
hen Mr. Held was there and the like months of 
1e previous year or is there other additional data 
1 this? 

A. That is a complete file, Mr. Laney, month by 
onth since Mareh 1, 1950. 

Q. And all of this is necessary to show what that 
ymparison is, is it? 

A. Well, I don’t think that that is necessary. I 
lean you can take the sales analysis there which 
ill show the sales for the current year and the 
revious year in the same month and operating ex- 
enses likewise. 

Q. I notice some looseleaf in these. Are these 

part of that? 

A. No, those are other work papers. 

Q. Are they part of this? [165] A. No. 

Mr. Laney: I would think, may it please the 
ourt, this man can summarize the data and give 
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it. It seems there is a lot of stuff other than what is 
needed here. 

The Court: Yes. 

Q. (By Mr. Trask): Mr. Wahmsley, would you 
please at the recess segregate from those or make 
notes so that you can testify from them as to the 
gross business done for the months of April, May, 
and June and July of 1952, those being the months 
that Mr. Held was at the United Producers and 
Consumers and the Southwest as manager and the 
eross sales figures for the same months in the pre- 
vious year, the 1951 gross sales figures. Are those 
figures all contained in the exhibit which has just 
been handed to you? A. Yes, they are. 

@. Can you give it to us quickly right now? 

The Court: We will have a recess. 


(A brief recess was taken.) 


@. Have vou had time to give us the computa- 
tion on the total net margin for the two corpora- 
tions for the years 1950 and 1951? 

A. No, I was compiling the information [166] 
on the gross patronage during the 4 months you 
asked for. 

@. You haven’t made the other computation ? 

A. No, I have not. 

Q. Then on the gross business done during the 
months of April, May, June and July of 1951 as 
compared to April, May, June and July of 1952, 
what do those figures show on a comparative basis? 
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ave you written those out, copied them from the 
cord ? A. Yes, I have. 


(Plaintiff’s Exhibit 11 marked for identifi- 
eation. ) 


Q. Showing you Plaintiff’s 11 for identification 
that is the comparative schedule that I have 
kked you to prepare during the recess and which 
uu have prepared from the books of the corpora- 
on records. 

A. Yes, there is one addition there, Mr. Trask. 
put March on there in addition to the months vou 
ked for. 

Mr. Trask: Offered in evidence. 

Mr. Laney: There is no objection. 


(Plaintiff’s Exhibit 11 received in evidence.) 


Q. Then showing you Plaintiff’s 11 in evidence, 
Mr. Wahmsley, it shows that for April, 1951, as 
mpared to April of 1952 there was an increase in 
‘oss [167] business, does it not? 

A. Yes, it does. 

Q. And for May there was an increase in gross 
isiness ? A. Yes, there was. 

Q. In June of 1951 as compared to June of 1952 
ere was a decline of less than $1,000 on a total of 
‘ound $279,000? A. That is right. 

@. And for July there was a decline of around 
3,000 out of a total of $484,000, is that correct? 
Pe That is richt. 
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Q. And the Southwest Co-op figures on a com- 
parative basis are about the same ratio? 

A. Well, you see your United Producers are — 
your biggest customer in the Southwest so naturally © 
as United Sales go up, Southwest automatically in- 
crease. 

Q. They both operate in the same ratio. Mr. 
Wahmsley, you knew at the time of your meetings 
with Mr. Held beginning in Chicago and on through 
until he began his employment, you knew that he 
was being negotiated with for a contract to act as 
manager, did you not? 

A. Well, the first meeting, Mr. Trask, I think, 
was mainly interested in finding out if Mr. [168] 
Held had someone he could recommend. After that 
point I think negotiations were with Mr. Held be- 
cause at that first meeting why he made it plain 
that he would be interested in looking the situation 
over. 

(. And when he came out here on his first trip 
at which time he stated that he was not interested 
and went back you knew that he was being negoti- 
ated with then for a position as manager, did you 
not? 

A. Well, he was invited out to look over the 
situation and see if he could be interested in the 
position. 

@. As manager? A. That is right. 

Q. And when he came back the second time vou 
knew that he came back for the purpose of being 
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iterviewed to see whether the corporation could 
mploy him as manager, did you not? 

me. That is right. 

Q@. And when he met on the various occasions 
ith the Board of Directors and with you and with 
[r. Smith, separately and together, you knew that 
ou were negotiating with him on the basis of con- 
ract as manager, did you not? ane es, Idd. 

Q. And he said on several occasions to vou and 
») Mr. Smith in your presence that he would come 
ut [169] here only on a 3-year term, did he not? 

A. I don’t remember that, Mr. Trask. 

Q. Don’t you, as a matter of fact, remember the 
iscussion of a 38-year term? A. No, I do not. 

Q. Do vou not remember ever discussing a 3-year 
rm ? 

A. No, I do not. We discussed several terms. 

@. What terms did vou discuss? 

A. Well, we discussed the first vear if services 
rere satisfactory then it should be on a basis—in 

continuing basis, but I don’t believe that we ever 
ume to any firm understanding as to the term of 
ie contract. 

Q. Well, I am not asking you as to the exact 
‘rm of the contract but you discussed a 3-year term 
f the contract, did you not? 

A. We discussed—yes, 3 years and 5 years. 

Q. That is right, and vou also discussed a $10,000 
nnual salary, did vou not—fixed salary? 

A. Yes, we did; we discussed a $10,000 salary. 
Ve discussed an $8,000 salary, too. 
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Q. And you discussed a percentage of the net, 
did you not? 

A. Of the net margin, yes, we did. [170] Like- 
wise that was discussed from 2% to 5%. 

Q. When did you first learn the written contract 
had been entered into? 

A. Sometime in March. 

Q. Before Mr. Held came here to begin his em- 
ployment? A. I believe so, Mr. Trask. 

@. As a matter of fact, didn’t you learn about 
it, didn’t you know that a copy of the contract was 
in the files of the corporations at all times after 
March 7 when Mr. Smith signed it on behalf of the 
corporation ? 

A. Not at all times but I knew after that period 
there was a copy in the files. 

@. And you had read it, had you not, before Mr. 
Held came here to work for the company? 

A. Yes, J have read it. 

@. And did you ever make any objection to the 
terms of it to any members of the corporation ? 

A. JI am not a lawyer, Mr. Trask, I am a public 
accountant. I did not have knowledge of the fact 
that I was authorized to negotiate that contract 
there. I could not take exception to what the presi- 
dent had done. 

Q. You never made any objection to it? [171] 

A. No, I dadn’t. 

Q@. In any way? 

A. TI had no basis and no authority to take ex- 
ception to it. 
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@. Now, did T understand you to say in your 
eting with Mr. Held at the Arizona Club vou 
In’t discuss the terms of employment, that was 
nply a social visit? 

A. We discussed the possibilities of the company 
d I would say possibly something in the way of 
yployment and compensation came up but that 
is not the main topic of conversation. 

Q. Well, let me call to your attention, do vou 
call when your deposition was taken in this mat- 
a A. Yes, I do. 

Q. And I asked vou—let me ask you if these 
lestions were not asked and these answers made, 
einning at Page 18 of the deposition: 

‘‘. Do you recall a meeting with Mr. Held at 
e Arizona Club? ne vas, Ida: 

‘“@. When was that? 

‘“A. | don’t remember the exact date but it was 
the neighborhood of this period early in [172] 
arch. 

‘*@. Who was present at that? 

“A. Mr. Smith, no just Mr. Held and mvself, T 

lieve. 

“Q. Did you and Mm Held at that time have 

y discussion with respect to the terms of employ- 

ent ? A. Yes, we discussed it. 

‘“Q. Did you discuss compensation at that time? 
‘fA. Yes, we did. 

““Q. Did you discuss his official duties ? 

“A. Not to any great degree, Mr. Trask. 

‘“Q. Did you discuss at that time whether or not 
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he would have the right to employ and discharge | 
other employees? | 

‘‘A. Well, we discussed it to this extent, that I 
made the opinion that for a manager he should have 
the right to handle his employees and that he should 
have the right to hire and fire with cause.”’ 

Q. Those questions were asked you at the time 
of the deposition and those answers were given? 

A. Yes, that is right. 

Q. Now, with your memory thus refreshed, do 
you now recall that you did discuss the terms of 
employment [173] to that extent at your meeting | 
with Mr. Held? 

A. I would say yes, Mr. Trask, but I still con- 
tend that the basis of our conversation at that meet- 
ing was not his employment, it was based on what 
the company could do and the possibilities of the 
company, it was not entirely on the employment 
angle. 

Q. Actually you have never had any substantial 
objection to the contract even as it exists at the 
present time, have you, Mr. Wahmsley? 

A. Yes, I have. 

Q. What was that objection? 

A. Because there is no basis of termination or 
no escape clause for either party in there. 

Q. “And what clause do you think should be 
there ? 

A. Well, it should provide for some termination 
if not satisfactory, the services of the employee; 
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kewise if he is not satisfied with the company he 
10uld not be held. 

Q. In other words, it should be a contract for 3 
2ars terminable by either party if the services are 
ot satisfactory, is that your interpretation of what 
ou would like to have? 

A. Specified notice of termination with the 
eans in which it could be terminated and the dam- 
res [174] to either party. 

Q. And damages to either party? 

Es Thatis right. 

Q. Oh, I see. Just a contract for 3 years termina- 
e if either paity is not satisfied wouldn’t be much 
‘a contract would it, Mr. Wahmsley ? 

A. Well, if you will take the contract of Mr. 
eld, that Mr. Held dictated his contract from—— 
Q. Just answer my question, please. If you have 
eontract for 3 years—— 

Mr. Laney: I think he is answering it. 

Q. It would be terminable upon dissatisfaction 
‘either party—that wouldn’t be much of a contract 
ther for the corporation to rely upon or for the 
dividual to rely upon, would it, Mr. Wahmsley ? 
A. That is a normal contract of employment, 
foe rash: 

Q. So neither the employee nor corporation 
ould know from day to day or hour to hour 
hether the employee had a job or the company had 
1 employee ? 

A. If their services were satisfactory they 
ouldn’t have to be concerned about that. 
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Mr. Trask: TI believe that is all. [175] 


Direct Examination 
By My. Laney: 


Q. Mr. Wahmsley, these figures that you gave, 
the approximately $400,000 and then I take it for 
the year ending in February of 1952—what do you 
eall that? Do you eall that margin or what? 

A. Net margin, yes. 

Q. Well, now, counsel has used with you appar- 
ently interchangeably the term net income. In the 
books and records of the company in the parlance of 
co-operatives are those 2 the same? 

A. No, they are not. The net income is the 
amount that you report for tax purposes. 

Q. And that comes from what? 

A. From the non-member business. The remain- 
ing net margin is distributed to the members in 
proportion to their purchases. 

Q. And then this margin, I will ask you whether 
the company is under contract, that the members are 
simply advancing that money to the company for 
its use? 

Mr. Trask: I object. It calls for a legal conelu- 
sion. Tt may be determined by the bylaws, the 
articles, but not by this witness, J submit, if the 
Court please. 

Q. Well, are you familiar with the bylaws [176] 
in that respect? 

“\. Yes, am fanuliar with the bylaws andi 
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also familiar with the contractual obligation 
t they make at the beginning of each year for 
purposes. [ advise that they make the contract 
the first board meeting. 
J. And in substance what do they agree to? 
ir. Trask: If the Court please, I believe the 
itract is the best evidence. 
The Court: I think so. 
). I call your attention to the minute book of 
ited Producers and Consumers Co-operative and 
ticularly to the minutes of the meeting of Febru- 
- 21 of 1952 and I will ask you to state whether 
1 are familiar with and know those to be the 
1utes and especially the resolution appertaiming 
what we are talking about ? Agee OS, tea. 
J). Now, I will ask you to read that resolution 
o the record. 
A. Upon a motion of Mr. Collier duly seconded 
Mr. Essley, the following resolution of the Board 
Directors was unanimously adopted: Be it re- 
ved that a record of business done with patrons 
m and after [177] March 1, 1952, shall be main- 
ned and at the close of this association’s fiscal 
ir the net savings for the year shall be credited to 
patrons on the books of this Association in pro- 
‘tion to their patronage. Such credit shall repre- 
1t liabilities of this corporation as of the close of 
. fiseal year and be subject to the provisions of 
ticle 19 of the Bylaws of this Association provid- 
» for a revolving fund as therein provided. 


192 Umted Producers and Consumers, etc. 


(Testimony of Lewis G. Wahmsley.) 

Q. And I will ask you whether that same resolu- 
tion has been passed sinee then in 1953? 

A. Yes, it has. 

Q. And was it before that in 1951? 

A. Yes, for tax purposes that is a very control- 
ling factor. The contract has to be made at the be- 
ginning of the year. 

@. Now, opposing counsel in their subpoena di- 
rected you in addition to what they talked about— 
anv income tax returns or information returns filed 
by the United Producers and Consumers Co-Opera- 
tive and the Southwest filed were either State of 
Avizona, or U. S. for the years 1948 to 1952, in- 
elusive. Now as a sample how about that filed for 
1952? Is that the last you have? [178] 

A. Well, the last I have on Southwest is Febru- 
ary 28, 1953, which would be the 1952 fiscal year. 


Q. And have you that here? A. Yes, sir. 
Q. Does that in any place speak of the income— 
net income ? A. Yes, it shows net income. 


Q. And was there anv net income as to South- 
west Co-operative Wholesale? 

A. No, there was not. 

@. And then have you the tax return for the 
vear 1952 of the United Producers and Consumers 
Co-operative ? 

A. That has not been filed. IT have the one for 
the fiscal vear 1951 which was February 29, 1952. 

Q. Does that speak of the net income? 

A. Yes, it does. 

@. And what was the amount of the net income 
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yr that year, that was the year 1951—what was the 
nount of the net income ? A. $21,760.60. 

Q. And you say you haven't worked it up for the 
sar 1952 for that company ? 

A. No, we don’t file a tax return until the audit 
completed. [179] 

Q. Now counsel asked vou about the meeting 
hen you took Mr. Held to dinner at the Arizona 
lub. Now when was that with respect to the time 
at you now have learned Mr. Held and Mr. Smith 
id signed this contract ? A. That was—— 

Q. Well before or after? 

A. It would have been before, Mr. Laney. 

Q@. Then on what date was that if it was in the 
ening? Just search your memory and find out. 
A. Well, Iam not sure. They testified it was on 
arch 7 and IT was just assumine it was but it might 
ive been on the 6th, as I stated in my first testi- 
ony. 

Q. Assuming that the contract was signed by 
lv. Smith at something like 5:30 on March 7, was 
lis meeting before or after that? 

A. Well, it was the dav before, Mr. Laney, be- 
iuse I didn’t see Mr. Held after that contract was 
ened. He left immediately on the plane. 

Q. I will ask vou whether at that meeting you 
nd Mr. Held ever came to any agreement in your 
wn minds as to the terms of the contract and the 
neth of it? A. No, we did not. 

Q. And did he and Mr. Smith ever at any [180] 
me in vour presence, sav at the meeting at the 
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Westward Ho some time a little before that—come 
to any agreement on the terms of the contract? 

A. No, sir. 

Q. As you have now learned, Mr. Smith had 
signed this contract, Plaintiff’s Exhibit 1, and given 
the 2 signed copies to Mr. Held. Now in that, be- 
fore that and from the time of the meeting of March 
6, when the resolution was passed authorizing the 
employment of Held, from that time until that eon- 
tract was signed I will ask you whether you were 
available so that thev could have consulted you if 
they wanted to? A. Yes, I was. 

Q. <And did they consult you at all? 

A. No, they did not. 

Q. Did you ever at anv time agree with Held 
or with anyone else to the terms of that contract 
which is Plaintiff’s Exhibit 1? 

A. No, I did not. 

Q. Now, when you say you saw that contract— 
early in April, I believe you first saw it, you said? 

A. No, I saw it, Mr. Laney, in March [181] 

Q. Now, you saw that about when? [181] 

A. Oh, I would say around the 9th or 10th, 11th 
of March. 

Q. Now, at that time did you have any knowl- 
edge that you had been delegated the authority or 
the duty to negotiate that or pass on it? 

A. No, I did not. 


Q. Tf they had consulted vou would you have 
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reed to a 3-year contraet without any escape 
ause ? A. No, I would not. 

Mr. Trask: Calls for speculation. 

Q. In asking you about why vou objected, you 
arted to answer about what Mr. Held—the sample 
ntract that he produced here that he said was 
hat he had along with him and dictated from, 
laintiff’s D for identification—I will ask that be 
arked in evidence, it was for identification. 


(Defendant’s Exhibit D received in evidence.) 


Q. Concerning what you were about to answer 
yout the escape clause, I will ask you to state 
hether or not something of that sort is embodied in 
ection 11 of that contract? 

Mr. Trask: The exhibit is the best evidence as to 
hat it contains. 

Mr. Laney: Defendant’s counsel was asking what 
» objected to and if he thought any contract [182] 
ight to be 
The Court: I know, but I believe this is wasting 
ie Court’s time. 

Mr. Laney: Very well. 

Q. Now, when counsel brought out from you that 
lere Was no escape clause in that contract; when 
id vou first raise that point? He asked you if you 
ver objected ? 

A. On the meeting of May 27 when I read the 
yntract to that informal meeting of the Board of 
irectors, | pointed out at that time that there was 
9 provision for cancellation on either part and that 
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I did not think that anyone should enter into a con- 
tract where there is no provision for either party 
to get out. It works to the disadvantage of 

Mr. Trask: Object to the witness continuing a 
voluntary answer that is non-responsive. Move it 
be stricken. 

The Court: It may be. 

Q. Now, opposing counsel got you to compute 
certain figures from vour report on a yellow sheet 
of paper which showed that during April and May 
there was some increase in the business of both com- 
panies in the year 1952, over and above that in the 
year 1951. I will ask you to state whether this was 
that same trend [183] in March before Mr. Held 
came here. Is that true or not? 

A. Yes, that is true. 

Q. Well now, what figures was for March of 
1951? A. $289,176.76. 

Q. What for the year 1952? 

A. $305,798.59. 

Q. Do you know why there was that trend? 

Mr. Trask: I object. It calls for an opinion and 
conclusion. i 

Mr. Laney: What was the condition as regards 
cotton ? 

The Court: That doesn’t make any difference. 

Mr. Laney: That is all. 

Mr. Trask: I have no further questions of the 
witness except that IT would like to have the figures 
that I have previously asked the witness for. That 
is, the net margins for the years 1950 and 1951 and 
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would like to have the figures for the net margins 
) sales of insecticides about which the witness has 
stified were not included in the net annual figures 
eause they were considered cash discounts rather 
an customer discounts and subject to getting those 
ures [184] I would like to discuss them with the 
tness. 
The Court: All right. 
The Witness: May I ask if vou want that for 
th vears, do you not? 
Mr. Trask: Yes, I would like to have the net 
argin figures for the years 1950 and 1951. | be- 
ve you have given it for 1952 and 753. And also [ 
ynild like to have the figures of the net margins 
the eash discounts on the insecticides concerning 
1ich yon testified for all 4 vears. 
The Witness: For all 4 years? 
Mr. Trask: Yes. Subject to that testimony, if 
ur Honor please, the plaintiff is about ready to 
st. Before the plaintiff rests, the plaintiff moves 
¢ Court for an order granting a trial amendment 
to the method of stating the damages although 
unsel feels the complaint is sufficient lest there be 
y objection as indicated by counsel for the de- 
ndant, the plaintiff before resting, moves to amend 
e prayer of the complaint and the paragraph al- 
ring damages to conform to the evidence to show 
at the plaintiff prays for damages for loss of 
nefits under the contract in the sum of approxi- 
ately $22,000 and for special damages for travel 
d expense of travel at $454, for moving expense 
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$500, and for damages for forfeiture of [185] the — 
contract on the purchase of a house in the sum of — 
$2100. 

Mr. Laney: May it please the Court, the defense! 
objects to that, under Rule 9 of the Rules provides 
that when the items of special damages are claimed, 
they shall be specifically stated. 


(Argument to the Court.) 


The Court: Motion is granted. 
Mr. Trask: The plaintiff rests. 


D. O. ESSLEY 
a witness called by and on behalf of the Defendant, 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Laney: 


Q. What is vour business? A. Farmer. 

Q. I will ask you whether you are connected 
with the United Producers and Consumers Co-op- 
erative and Southwest Co-operative Wholesale ? 

Aeelea tn. 


Q. And in what capacity? 

A. Presently that of president. 

Q. President of each company ? A. Yes. 

Q. And a member of the Board of [186] Di- 
rectors? A. That is right. 


@. Who was the president just before vou? 
A. Walter L. Smith. 
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Q. Is Mr. Smith living or dead? 

A. He is not living. 

Q. Do you recall at this time the date when he 
ied ? 

A. I believe it was the 25th of March. 

Q. 1952? A. 1952, ves. 

Q. I will ask vou whether you were present at 
1e board meeting, Board of Directors of the 2 com- 
anies, that was held on March 6, of 1952. That has 
eeh mentioned here, the meeting in which there 
‘as some resolution about employment of Mr. Held. 
Vere you present at that time? 

A. Yes, I was there. 

@. <And at that time was Mr. Smith president 


f the corporations ? A. Yes. 

@. And were you a board member? 
A. Yes. 

Q. Of each? Ves 


Q. Now I call your attention to the [187] resolu- 
on that has been shown in evidence here stating 
aat Mr. Smith and Mr. Wahmsley are authorized 
>» employ Mr. Held as general manager and work 
ut the terms of his employment. Do you recall 
‘hether that resolution was passed at that meeting? 

A. Yes, it was. 

Q. And I will ask you whether there was any 
ther resolution about the employment of Mr. Held 
ther than that passed at that meeting? 

A. I believe not. 

Q. I will ask you whether the Board of Direc- 
yrs came to any agreement about the employment 
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of Mr. Held other than expressed in that resolution 

A. I think there may have been some discussio1 
relative to the compensation only. 

Q. But you did agree on it or anybody agret 
on it? 

A. They were not bound to any particular figui 
that I remember of. 

Mr. Trask: I object to the witness’ answer tha 
they were not bound as not responsive. 

The Court: I don’t know who he means by they 

Q. Did you agree to any term of employvmen 
for M1. Held there at that meeting? [188] 

A. No. 

@. And did you agree to any employment o: 
him in any way contrary to the bylaws? 

A. I don’t think so. 

@. And then when you authorized Mr. Smit! 
and Mr. Wahmsleyv to employ him and work out th 
terms of the employment, did you in any way agret 
or bind them as to what the terms of the employ 
ment should be? 

Mr. Trask: Just a minute. Object to counsel’ 
question. All of them are leading and suggestive. 

The Court: Every one. 

Q. Did you state or agree that Mr. Smith anc 
Mr. Wahmsley could make a contract for three 
years ? 

Mr. Trask: Same objection. 

The Court: Same ruling. This witness was pres: 
ent. Let’s have him tell us what was talked about 
there. 
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Q. Will you go ahead and tell us what your 
st remembrance is of how it came up and how 
u delegated this to Smith and Wahmsley. 

A. I think we had some discussion regarding 
mpensation. That is all I remember of, but no 
ecific figures were set. 

Q. Why did you delegate it to Smith and 
ahmsley ? [189] 

A. Because we thought thev could deal with him 
tter than the whole board. The whole board 
uldn't get together and deal with him verv well. 
» easier done to have a couple of men go and talk 
th him. 

Q. After Mr. Smith’s death, when were you 
ected as president of the two companies? 

A. I beheve about April 3. 

Q. When did you first see a copy of this con- 
rct which is in evidence as Plaintiff’s Exhibit 1? 
A. J don’t remember the date. It was a little 
ne after that that I had seen a copy of that. 

Q. Well at that time did you have any knowl- 
ge that they had not consulted Mr. Wahmsley 
out it? A. No, I did not. 

@. When was it you first discovered that Smith 
id Held hadn’t consulted Wahmsley about this ? 
A. I don’t remember the date. It was some little 
ne after that, however. 

@. Do you remember the directors meeting that 
ey termed an informal meeting which was held 


arch 27, 19522? Do you remember the informal 
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mecting that was held on May 27, 1952, what they 
ealled an informal meeting? [190] 

ie Y es leado: 

Q. Who called that meeting ? 

A. I think that I was responsible for that meet- 
ing. 

Q. And I will ask you whether, if you know, Mr. 
Knox’s home was phoned about it to give notice 
of it? 

A. I couldn’t say, of course. I understood it 
was, but [ don’t know. 

Mr. Trask: May the answer be stricken? 

The Court: It may be. 

Q. Did you direct 

The Court: It wouldn’t make any difference. 

Q. When with respect to that meeting was it 
that you first discovered that Mr. Wahmsley hadn’t 
been consulted in the formulation of this contract ? 

A. Well, I think along about that time I had 
learned something about that. 

Q. Well, now after you were elected as presi- 
dent of the Board there as you say, about April 3, 
were you able to find from then on to what extent 
were you able to find Mr. Held there on the job? 

A. Well, I didn’t see him very many times, [191] 
maybe two or three times during the time he was 


tieke: 
Q. And how often would you be there? 
A. Something like 

Q. How many times a week? 

A. 'T'wo or three times a week. 
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(). And then when he left for the east, as he 
id, about May 25, I will ask you whether he noti- 
d you that he was going out of town? 

A. No, I didn't know about that. 

Q. And did you try to see him right the next 
y? 

A. I think it was the next day I was in there. 
The Court: Did you know he was out of town? 
The Witness: No, I didn’t know. 

The Court: All right. We will suspend until 
I0 o’elock. 


(Whereupon, the regular noon recess was 
taken.) [192] 


NROMESSLEY 
sumed the stand and testified further as follows: 


Direct Examination 
(Continued) 
= Mr. Laney: 


@ Now, Mr. Essley, you heard the testimony 
Mr. Knox to the effect that at this board meet- 
e of March 6, 1952, Mr. Held stated that he would 
ly consider the job as manager on an uncondi- 
mal 3-year term. Did you hear any such state- 
ent made at that time? “A. No, I did not. 
Q. You heard the testimony of Mr. Knox to the 
fect that they agreed there at the board meeting 
at Smith and Wahmsley could employ him for a 
viod anything up to well, a period of three years 
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in any percentage up to 5%. Did you hear any such 
agreement at all? 

A. TI didn’t quite get your question. 

Q. You heard the testimony of Mr. Knox to the 
effect that at this particular board meeting, March 
6, 1952, it was agreed by the board members that 
Mr. Held would be employed for three years. Was 
there any such agreement? 

Mr. Trask: Object to the form of [193] the 
question. I don’t believe that is the testimony. He 
repeatedly asked if he agreed and he said they 
didn’t disagree. I think that was the testimony 
all the way through. 

Q. Was it in any way stated that that was to be 
the term of employment there? 

A. I think not. 

Q. Was it in any way stated there that anything 
up to 5% of the net would be agreeable? 

Mr. Trask: Object to the question as leading. 

Mr. Laney: We are proving a negative, if it 
please the Court. We are asking him if that was 
said. 

The Court: He was there. He ought to be able 
to tell it. 

Mr. Laney: Now, we are proving what wasn’t 
said. 

The Court: Well all right, go ahead. Was it dis- 
cussed, this matter of percentage, between you? 

The Witness: Yes. 

The Court: What was said about it? 

The Witness: Well nothing definite. 
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The Court: I know, but what was said? [194] 
hat is your conclusion, whether it was definite or 
yt, tell us what was said about it. 

The Witness: I think that something was said 
out $8,000 and something said about maybe $7,000, 
mething about $10,000 and something about 2% 
ter the first vear and nnght have been something 
id about 5%, but I think that these two men 
ho were delegated to negotiate with Mr. Held— 
think they were given no specifie instructions as 
just what it was to be. 

Q. Now, at the time of this meeting of June 
), 1953, did you vote for this resolution declaring 
r. Held’s purported employment at an end? Just 
hether you did or did not vote in favor of it. 

A. Of course I happen to be the chairman. 

Q. You didn’t vote. Well, now will you state 
hy you were, if you were, in favor of declaring 
s employment at an end? 

A. Yes, I favored that. 

Q. Why? 

Mr. Trask: Object, if the Court please. No bear- 
g on the issues here. 

The Court: Oh it may, go ahead. You may 
iswer. 

A. I just didn’t think that Mr. Held was the 
an that we wanted. Nothing personal against him, 
it I [195] just didn’t think that he was the man 
at we needed for the place, didn’t think he was 
ying the job that we wanted done. 
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Q. What did you notice as to whether he was 
there on the job or taking any interest in it? 

Mr. Trask: Again I object to counsel’s leading 
the witness. 

The Court: Yes. 

Q. I will ask you to state about how often you 
were there at the plant during this 2144 months—2 
months and 20 days that Mr. Held was there ? 

A. I think on an average of probably 2 to 3 
times a week. 

Q. How many times did vou ever see Mr. Held 
there aside from the 3 board meetings that have 
heen testified to? 

A. I believe not to exceed 3 times. 

@. I will ask you whether anyone knew where 
he was? 

Mr. Trask: Object to the form of that question. 

The Court: Well, somebody knew; he himself, I 
guess. 

@. Did you make any inquiry to try to find out 
where he was? [196] 

A. Yes, I asked at times where he was. 

@. Could you find out? A. No. 

@. And whom did you ask? Whom did you ask 
as to where he was? 

A. The secretary, our assistant secretary. 

©. Did you ever talk with the telephone operator 
about it or not? 

Mr. Trask: Object to it, leading. 

he Count: Ves: 

Q. You heard the testimony of Mr. Weld that 
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uring some week he was calling on the board mem- 
ers. Did he ever call on you at your farm? 

A. Yes. 

Q. How many times did he eall ? 

A. I believe about 2 times. 

@. And what did he talk about? 

A. Well, I think his first visit was just more or 
ss a friendly call. Then on his second visit we 
ere discussing something with regard to the ferti- 
ze plant and also with regard to employing a man 
» head the fertilizer department. 

Q. And when was that, about, with respect to 
hen he first came there on April 1, as near as you 
in figure? [197] 

A. Well, I think the first visit was not too long 
‘ter the Ist of April. The second must have been 
ong in Mav. f don’t recall the date. 

Q. JT will ask vou to state about how many times 
mu tried to find Mr. Held there at the place of 
isiness or the plant and were unable to? 

A. Oh, maybe once or twice. 

Mr. Laney: You may take the witness. 


Cross-Examination 

y Mr. Trask: 

Q. Then as I understand it, Mr. Essley, at the 
eeting when you determined that you were going 
. vote to terminate his contract you just decided 
at you had had a change of mind as to whether 
2 was the right man or not. That is your position, 
it not? A. Very largely true, I think. 
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Q. With respect to the legality of this contract 
did you testify that you first saw this contract 
shortly after March 6, 1952? 

A. No, that was in April, probably the 10th, 
15th of April, something like that when I first 
saw it. 

Q. That was the first time you had seen the con- 
tract ? 

A. Yes, might have been a little earlier than 
that. 

Q. Might have been around the Ist of [198] 
April, sometime ? 

A. Probably not before the 10th. 

Q. And did you make any objection to the con- 
tract at that time? 

A. No, I don’t know that I did. 

Q. You were then the president of the corpora- 
tion ? A. That is right, after April 3. 

Q. Was Mr. Wahmsley at the meeting at which 
he was authorized as you testified to participate in 
the negotiations and work out the details? 

A. JI think maybe he was at the beginning of 
the meeting but was excluded before the action with 
reference to the particular question came up. 

Q. In other words, your testimony is that your 
best memory of it now is that he was discussed 
before the action was taken authorizing him to par- 
ticipate in the negotiations? J owed 

@. You were president at that time? 

A. Yes. 
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Q. Did you ever take any steps to inform him 
iat he was one of the ones to negotiate? 

. Jedon’t know that I did. 

Q. Did vou instruct anyone else to—— [199] 
A. I believe not. 

Q. If you were depending upon him to do it 
idn’t you think it was important to see that he 
id know that he was supposed to? 

A. Might have been. 

Q. But you didn’t take any steps to do so? 

i. =No. 

@. You knew that when Mr. Held came there 
iat he was coming there to undertake the employ- 
vent on a contract of some kind, did you not? 

A. I knew nothing about his contract. Of course 

wasn’t in the place of president at that time and 
‘e were sort of leaving that up to Mr. Smith and 
{r. Wahmsley. 

@. Well, after you became president did you 
ike any steps to find out? 

A. No, that had already been done. 

Q. Now with respect to the manner in which he 
erformed this contract, you say that you were in 
he co-op, you would say, around 2 to 3 times a 
reek ? A. JI would say that 1s about correct. 

Q. You weren’t there always on official business 
$s president, sometimes you were there as a cus- 
omer of the store to buy things, is that not [200] 
orrect ? A. That is right. 

Q. So you don’t mean to tell the Court each time 
rou went there vou went to Mr. Held’s office, some- 
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times you were in and out as a customer of the 
place, were you not? AS That is right: 

Q. Well now, how many times that you went 
there did you actually go back and try to find Mr. 
Held? 

A. Well, I usually came in sight of his office. I 
could have seen him if—-I could have seen him. 

Q@. If he had been at his desk you could have 
seen him, you think? Ae Yes. 

Q. There were a lot of other places he could 
have been other than right at his office, isn’t that 
right? me What is right, 

Q. Any of those times he could have been on 
company business or tending to his business, could 
he not? A. Probably could. 

Q. You don’t mean to tell the Court simply he- 
cause you didn’t see him at his desk he wasn’t [201] 
tending to his duties as manager of the corporation, 
do you? 

The Court: I don’t see why you are laboring 
this point. He said a minute ago he only tried once 
or twice to find him when he couldn’t find him. 

Mr. Trask: I believe that is all. 


Redirect Examination 
By Mr. Laney: 


Q. Did you learn from the other employees 
whether he was there on the job? 

Mr. Trask: Same objection heretofore made. 

The Court: Same ruling. 


vs. Ralph W. ITeld 211 


Testimony of D. O. Essley.) 

Q. Counsel brought out from you that you first 
ww the contract, this contract, sometime along 
yout April 4 I think you said, and that you didn’t 
ake any objection to it then. J will ask you 
hether vou knew at that time that Mr. Wahmsley 
id not been consulted in formulating the contract ? 
m No; I did not. 

Mr. Laney: That is all. 


Reeross-F.xamination 
y Mr. Trask: 


@. Didn’t vou exercise some judgment of your 
vn when you read it as to whether it was proper 
> improper? [202] 

A. Well, I wasn’t very competent to pass on 
gal phases of that and inasmuch as the contract 
ad been put through the man was on the job, I 
idn’t pay a whole lot of attention to it. 

Mr. Trask: That is all. 

Mr. Laney: That is all. 


I. F. COLLIER 
iulled as a witness by and on behalf of the defend- 
nt. being first duly sworn, testified as follows: 


Direct Examination 
vy Mr. Laney: 
Q. What is your name, please? 
a. le Collier. 
Q. What is your business, Mr. Collier? 
A. Well, I guess I am a farmer. 
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@. I will ask you whether you have any connec- 
tion with the two co-operatives that are named as 
defendants in this case? A. Yes. 

@. What connection? 

A. Iama member of both boards and secretary 
of the United Producers and Consumers Co-op. 

Q. And who is the assistant secretary of United 
Producers and Consumers ? 

A. Pauline, we call her. Mrs. McInerney. [203] 

. Now I will ask you whether you were present 
at the meeting of the Board of Directors there held 
on March 6 of 1952, the one in which some resolu- 
tion about employment of Mr. Held was passed ? 

A. I was. 

Q. Now at that meeting of the Board of Direec- 
tors did Mr. Held at any time state that he would 
consider accepting the job of manager only on a 
o-year term? 

Mia. Trask: If the Court please, I continue to 
object to leading questions and request the witness 
be permitted to testify. 

The Court: Yes. 

@. You heard the testimony of Mr. Knox to the 
effect that Mr. Held said that he would only con- 
sider the job of manager on a 3-year term. Did you 
hear that? A. I did not. 

Q. You heard Mr. Held’s testimony about that, 
did you, here? 

A. I didn’t hear anything of that kind men- 
tioned, no. 

Q. That is at the meeting you didn’t hear any- 
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ung of that kind mentioned ? A. No. [204] 
Q. Was there some discussion at that meeting 
r any discussion about any term of employment 
f Mr. Held, anv length of employment ? 

Mr. Trask: Same objection, leading and sug- 
estive. 

The Court: Well, he has asked him whether 
ere was any. Go ahead. 

A. Yes, there was some discussion on the em- 
lovment of Mr. Held, yes. 

Q. What was said in that discussion? 

A. Well, as I remember it got quite—we was 
iscussing it on all sides. You would have to be a 
enographer to say what was said. If I am per- 
uitted, that was the reason that we appointed 2 men 
) work out terms with Mr. Held. 

Q. Well now, was there any agreement made 
vere other than this resolution to appoint Mr. 
mith and Mr. Wahmsley to work out the terms 
nd to employ him? A. There was not. 

Q. Did you hear the testimony of Mr. Knox 
hen he was testifying here? A. Partially. 
Q. Did you hear his testimony to the effect that 
rere were instructions given to Mr. Smith and 
fr. [205] Wahmsley that they could go to $10,000 
r 5% of the net? Did you hear his testimony about 
rat ? Ny nites: 

Well, did that happen? 

Not to my knowledge, no. 

Were you there all the time? A. Iwas. 
Now was there any agreement reached there 


OO re 
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as to the basis of compensation ? 

Mr. Trask: Same objection, leading and sug- 
gestive. 

The Court: Oh, go ahead. 

Q. Was there? A. There was not. 

The Court: What were these 2 men appointed 
for? Why were they appointed? What were they 
supposed to do? 

A. Well, the board seemed to be kind of unable 
to agree on any one thing. I don’t know how many 
there were, 6, 7 or 8—10, I guess, and I moved that 
they appoint the 2 men, Mr. Wahmsley and Mr. 
Smith, to work out terms with Mr. Held. 

The Court: Then that authority was delegated 
to those 2 men? 

The Witness: That is right. [206] 

The Court: To do that? 

The Witness: That is right. 

The Court: And they did it? 

The Witness: Mr. Smith. 

The Court: There is a question whether Mr. 
Wahmsley did. Mr. Smith did. All right. 

@. Were you present at the meeting of June 20, 
1952, when there was some resolution terminating 
the employment of Mr. Held? A. I was. 

@. I will ask you whether you voted in favor of 
that. Did you vote in favor of that resolution ? 

A. Sure, yes. 

Q. I will ask vou to state why you came to that 
decision ? 

A. For the simple fact. that as far as my way 


vs. Ralph W. Held 215 


Testimony of 1. TF. Collier.) 

f looking at it, Mr. Held wasn’t tending to any 
art of the business there as manager of the co-op. 
Q. Go ahead and explain that further. 

A. Well, he was to my knowledge never there. 
Q. How often would vou be there? 

A. I would say from 3 to 5 times a week. 

Q. And could you find him there? [207] 

A. I saw him there 2 times in the 2 months and 
) days that he was paid for services. 

@. [will ask vou whether he had left word with 
uvone as to where to find him? 

Mr. Trask: Object to the form of the question. 
‘e has asked whether he left word with anyone. 
The Court: Yes. 

Q. Did you make inquiries to try to find him? 
wert did. 

Q. <And could you find out ? 

A. I couldn’t find out nothing. 

Q. Did you know the girl that was his secretary 
r supposed to be his secretary there? 

A. I suppose I did, but not—I couldn’t point 
er out right now. 

Q. Did you make any inquiry of her as to where 
B was 

A. I don’t think so. If I might ask a question 
ere, was she supposed to have been in Mr. Held’s 
fice or not? I never did see her there. 

@. You didn’t see her there? AP No. 

Q. Whom did vou inquire of? 

A. Oh, I inquired of the telephone girl, [208] 
1e different heads of departments, Pauline, for 
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instance, quite a number of them around, I don’t 
know. Being in there once in a while I couldn't 
understand why we were paying $10,000 a year for 
a man nobody could find or never see. 

Q. You heard Mr. Held’s testimony about he 
was around visiting the directors. Did he ever come 
to visit you? 

A. No, not to my knowledge. He never found 
me, anyway. 

@. Well, where were you at the time? 

My. Trask: At what time? 

@. During the time from April 1 to June 20 
Ol 1952. 

A. I was on the ranch and in town here. 

@. Were you ever able to see where Mr. Held 
Was in any way giving any directions or trying to 
manage the business ? 

Mr. Trask: Object. That calls for a conclusion 
not based on any statement of fact or foundation 
in fact. 

The Court: Yes. 

Mi Laney: That is all. 


Cross-Examination 
3v Mr. Trask: [209] 

@. My. Collier, with respect to the board of the 
United Producers and Consumers, how long have 
vou been on that board? 

iA. Well, ever since it was organized. Ever since 
the co-op was organized. I can’t recall what year 
that was. 
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@. Around ‘34, something like that? 

A. Possibly. 

Q. And asa matter of fact most of the members 
ho were originally on the board are still on the 
jarcd? Hee No, | don’t think so. 

Q. Who were the original members of the hoard, 
r. Collier? 

*. What is rather hard for me to say. Jack 
lick. A man—has been dead a number of years, 
can’t recall his name. 

Q. May I help you? Incorporators of United 
roducers and Consumers were W. S. Dorman, 
me, Chick, J. FP. Collier, D. O. Essley and W. L. 
mith. pe Thatais richt. 

Q. Except for Mr. Smith, who passed away in 
larch, March 25, 1952, all of those men are still 
1 the board of the United Producers and Con- 
umers, are they not? [210] 

A. No, Mr. Dorman is not. 

Q. Mr. Dorman is not? 

A. No. Pardon me, can J ask the question who 
as the man that passed away? What was his 
ame ? 

Mr. Laney: We ean find out. 

Q. Other than the man who passed away and 
Ir. Smith who passed away, the membership of 
1e hoard has remained pretty much constant, has 
-not, Mr. Colher? A. Well, yes and no. 

Q. Mr. Dorman is a man who is practically re- 
red now and lives in San Diego, does he not? 
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A. No, I think he is dead. 

Q. Has he passed away? I didn’t know that. 

Q. Well, other than that then, the membership 
of the board of the United Producers doesn't 
change very much. They are re-elected for 3-year 
terms, are they not? 

A. There has been some opposition, yes. 

Q. Now with respect to the contract, when did 
you first see the contract, Mr. Collier? 

A. I think it was the day we passed a resolution 
to discharge Mr. Held. 

Q. That was June 20? [211] A. Yes. 

Q. You had never taken a look at the contract 
prior to that time? 

A. Didn't know there was one existing. 

Q. What did you think the meeting was for at 
the time My. Smith and Mr. Wahmsley were dele- 
eated to negotiate with him? 

A. We had never had a contract with a manager. 

Q. I know, but what were you delegating them 
to do? What did you think you were doing when 
you were delegating them? 

A. To make an agreement with Mr. Held. 

Q. Then you just didn’t think it would be put 
to writing, is that what you mean to say? 

A. That is right. 

Q. You had never inquired about it? 

A. No. 

Q. Did you ever take any steps to inform Mr. 
Wahmsley he was supposed to participate in that? 
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A. I found out whether or not that he had been 
tified, yes. 

Q. When did you find that out? 

A. When did I find it out? 

om Yes» [212] 

A. Immediately in the next few days after the 
eeting. 

Q. After what meeting? 

A. The meeting when he was appointed to assist 
r. Smith in the formulating of this agreement. 
Q. In other words, a few days after the meeting 
March 6 at which time Mr. Wahmsley author- 
ed, did you tell M1. Wahmsley that he was author- 
ed to help negotiate the contract? 

A. I wouldn’t say I told him, no. I asked him 
he was notified of it, yes. 

Q. So you discussed it with Mr. Wahmsley a 
w days after March 6 and it was your under- 
auding that he knew that he was one of the ones 
ho was authorized ? ie Ses, 

Q. Absolutely? 

A. I wouldn't say absolutely, no, but I am quite 
ire that he knew that he was. 

Q. Knew that he was authorized to participate? 
A. I wouldn’t say about that for sure because 
ose things, I don’t keep a record of all those 
ings. 

@. Now as to whether or not Mr. Held was 
tending to business vou say you were at the co-op 
‘ound 3 or 5 times a week? [213] 

A. That is right. 


220 United Producers and Consumers, etc. 


(Testimony of I. F. Collier.) 

Q. By the way did you as a member of the 
Board of Directors or any of the members of the 
Board of Directors ever give Mr. Held any direc- 
tions as to how he was to acquaint himself with the 
duties of manager and the business of the company 
and the area in which he was working? Did you 
ever give him any specific instructions whether from 
the outside in or inside out? 

A. Never had any chance to. 

Q. You saw him at board meetings ? 

A. Twice—2 times, in the 2 months that he was 


@. You attended board meetings, didn’t you? 
A. Yes. 

Q. Mr. Held was at board meetings? 

A. Yes. 

Q. Did you ever give him any instructions at 


board meetings as to how you expected him to con- 
duct himself specifically ? 

A. I can’t say that I personally did. 

Q. And neither did anyone else at the board 
mectings at any time make any complaint about the 
manner in which he was operating, did they, Mr. 
Collier? [214] A. Well, it wasn’t necessary. 

Q. You didn’t think it was necessary ? 

A. No. 

Q. You say you made inquiries of him about his 
whereabouts and didn’t find out where he was. Did 
you ever take any occasion to ask somebody, to 
have him get in touch with you? Did you ever leave 
word there you wanted him to get in touch with 
you? A. No, I don’t think so. 
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Q. Did you make any investigation to see what 
> was doing when he wasn’t in your sight, as you 
y, when you went in the building ? A. I did. 
Q. Did vou find out where he was? 

A. Nobody knew. 

Q. I believe you have already testified you never 
sked his secretary ? 

A. I didn’t know he had a secretary. 

Mr. Trask: That is all. 


Redirect Examination 

y Mr. Laney: 

Q. You say you did not see this written contract 
itil this meeting of June 20, is that correct? 

me. hat is right. 

@. And did you have any knowledge that [215] 
vy. Wahmsley had not been consulted in formulat- 
ig the contract? 

Mr. Trask: Just a minute. 

Q. (Continuing) : until that time? 

Mr. Trask: ‘That is leading and suggestive and 
attempting to impeach his own witness on his 
vn testimony. 

The Court: Yes. 

Q. When did you first learn that Wahmsley had 
ot been consulted in the formulation of this con- 
‘act? 

A. I couldn’t say about the dates, but it was 
long after we become very much dissatisfied with 
ir. Held’s service. At that time I began to inquire. 
Mr. Laney: That is all. 

Mr. Trask: No further questions. 
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ealled as a witness by and on behalf of defendants, 
being first duly sworn, testified as follows: 


Direct Examination 
By Myr. Laney: 


Q. What is your name, please? 

A. Emil Rovey. 

@. And what is your business? 

A. Dairy farmer, dairy and poultry, farming in 
Glendale. 

Q. And I will ask vou whether you are a [216] 
member of the Beard of Directors of these 2 cor- 
porations that are defendant here ? 

A. Tam on the board of the Southwest for about 
a year and a half. I have just recently been on for 
a vear and a half or 2 years but I am one of the 
new members on that board. 

Q. On the Southwest Co-Operative Wholesale? 

ey. What is richt, 

Q. You are not on the other board? 

A. Iam not on the United. 

Q. Now I will ask you whether you were present 
at the meeting of June 20, 1952, when there was 
some resolution to declare Mr. Held’s employment 
at an end? A. Yes, sir, I was. 

@. I will ask you whether you voted to termi- 
nate that employment? A. I did so vote. 

Q. I will ask you to state what the facts are as 
to why you did that? 

A. Well, from the various times that JT have 
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een down at the co-op normally I would get down 
qere about twice a week. JI had never seen Mr. 
feld at the co-op. Previously our other manager, 
Iways step in the office, say hello or how is every- 
nung going. [217] It was different when Mr. Held 
ok over and pretty soon we got to wondering what 
e was actually doing. The other thing is the field 
len, the different men coming out in the country 
ould ask me where is Mr. Held, they haven’t seen 
im, the various departments. They haven’t seen 
im or he hadn’t been in the different departments, 
) piecing everything together we wondered whether 
e was on the job and how much of the time he was 
etually on the job and what he was doing and 
1erefore we more or less came to the conclusion 
iat if he wasn't taking interest in the co-op it was 
me that we do something and make a change. 

Q. Well now, when did you first see this contract 
lat is in evidence as Plaintiff’s Exhibit 1? That 
the contract of employment ? 

A. I don’t think I ever did see the actual con- 
mee tIt was at this last meeting that it was 
rought out, but as far as actually reading the con- 
fact Ivdid not; 

Q. Well, were you present at the meeting of 
larch 6, 1952, at which there was some resolution 
yout employing Mr. Held? 

A. Yes, sir, I was. 

Q. And I will ask you whether there was any 
xyeement there other than the resolution that [218] 
as passed ? 
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A. No, I think not. There was no other par- 
ticular agreement. There was discussion of various 
types and it is hard for a whole board to get to- 
gether to work out the terms of employment, so it 
was decided mutually among all the board members 
that Mr. Smith and Mr. Wahmsley would work out 
the contract and see that everything was signed up 
and all arrangements were made. It was left up to 
those 2 men to do that. 

Q. Well now, did you hear the testimony of Mr. 
Knox to the effect that Mr. Held at that meeting 
said he wouldn’t consider being manager unless he 
was given an absolute 3-year term? Did you hear 
that testimony of Mr. Knox? 

A. No, I wasn’t here, I am sorry, this morning. 

@. Well, was there any such statement that you 
heard at this meeting of March 6? 

A. That he wouldn’t accept the job without a 
3-year contract ? 

Oeics: 

A. As far as my recollection, no, I can’t remem- 
ber that he specifically said that he would not accept 
the job without a 3-year contract. 

Q. Was there any agreement arrived at as [219] 
to any definite employment, any definite number of 
years ? 

A. No, as far as I remember we left that up for 
Walter Smith and Mr. Wahmsley to work out the 
terms of employment. I think that was left up to 
those two gentlemen. 

@. Was there any agreement by the board there 
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ith Held arrived at as to the measure of his com- 
ensation, his pay? 

A. No, I think that was left up entirely to the 
iscretion of these two men. 

Q. Did Mr. Held call on you as a member of the 
oard ? 

A. Yes, sir, he did. He was out at my ranch two 
ifferent occasions. The first time shortly after he 
ad arrived there he came out to the ranch. As I 
emember, we went through our new dairy barn 
at there and it was a very friendly sort of a visit. 
[e told me he was contemplating a trip over to 
alifornia, Blythe and that area, and on the second 
me he was out to the ranch was I think after he 
ad received this wire questioning the legality of 
1c contract. and I told him I didn’t know too much 
bout it, to go see Mr. Essley, but that is about the 
xtent of the contacts. 

Q. You are referring to that wire that was [220] 
ent on May 27? 

A. Yes, sir. That is after he had come hack 
rom lowa. 

Q. Will you give some idea of how large an 
peration these two companies make there, how 
1any departments are there, about? 

A. Well, there is fertilizer and insecticide, there 
; lumber, there is the feed department, there is the 
urniture department, the petroleum department 
nd the hardware. I think that comprises most of 
hem. 

Q. You spoke something about the prior man- 
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ager. What was he accustomed to do in managing 
the business ? 

Mr. Trask: Object. Irrelevant. 

The Court: Yes. 

A. Well, from my previous experience—— 

Mr. Laney: No, the Judge said no. You may 
take the witness. 


Cross-Examination 
By Mr. Trask: 


Q. Mr. Rovey, you got to wondering, as I under- 
stood you, whether or not Mr. Held was interested 
in the job and whether he was occupying himself 
on the company aftairs, is that what concerns [221] 
you? A. That is right. 

Q. That is the principal thing that worried you, 
is that right? 

A. Well, I was worried that he wasn’t doing the 
necessary job as manager, that he wasn’t taking 
interest. In my estimation as manager in as big a 
concern with all of those different various depart- 
ments the manager is certainly going to have to 
spend a good deal of his time especially getting 
acquainted with the job at the job. 

Q. Now did you ever talk to Mr. Held about 


that ? A. Did I talk with him about it? 
Q. Did you ever talk with Mr. Held about it? 
ee NORside 


Q. Did you ever go to Mr. Held and find out 
what he was doing? 
A. Well, I went to the co-op. Like I say I was 
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ere a number of different times. I could never 
id him at his office, there was never a time that 
had a chance to talk with Mr. Held at his office. 
e was never at his desk when I was there. 

Q. Did you ever leave word that you wanted to 
t in touch with him? 

A. Not particularly. [222] 

@. When he was out to the ranch, to your 
nech—did he out there at any time? 

A. Well—— 

@. Let me ask the question, did you ever make 
1y effort when you were wondering whether Mr. 
eld was performing his duty did you ever make 
i effort to go to get in touch with Mr. Held to 
t down and find out what he was doing when he 
asn’t doing what you thought he ought to he doing 
id talk the situation over with him? 

A. Well, naturally as a farmer we are pretty 
isy In our own business first of all and normally 
y duties 
Q. I would like to have you answer the question, 
id you or did you not ever make an effort to get 
1 touch with Mr. Held to find out why he wasn’t 
ying what you thought he should be domg? 

A. I intended to if I could have found him at 
1e office. 

Ma. Trask: That is all. 

Mi. Laney: But you couldn't find him ? 

The Witness: He was never there. 

My. Laney: That is all. 
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RALPH ASHBY 
called as a witness by and on behalf of defendants, — 
being [223] first duly sworn, testified as follows: 


Direct Examination 
By Mr. Laney: 


Q. What is your name, please? 

A. Ralph Ashby. 

Q. I will ask you whether you were a member 
of the Board of Directors of the Southwest Co- 
Operative Wholesale ? A. Iam now, yes. 

Q. And were you a member of that board on 
March 6, of 1952? 

A. The first day I became a member of the 
Southwest. 

Q. Then I will ask you whether you are a mem- 
ber of the United Company ? ye 6 OS. 

Q. How long have you been a member of that? 

A. October, 1951. 

Q. I will ask you whether you were present at 
the meeting of the Board of Directors of March 6, 
1952, at which there was some resolution passed 
concerning the employment of Mr. Held? 

ies 

Q. And were you present during the testimony 
of Mr. Knox here? [224] A. Yes. 

Q. Did you hear the testimony of Mr. Knox to 
the effect that Mr. Held at that meeting stated that 
he would not take the job of manager unless he was 
given a full 3-year term? Did you hear Mr. Knox's 
testimony about that? AL ves: 
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Q. Is that correct? Is that your remembrance ? 

ee “No. 

Q. Did Mr. Held make any such statement there 
it that meeting ? A. No, not at that meeting. 

Q. And then did you hear the testimony of Mr. 
Knox to the effect that it was agreed there that Mr. 
Smith and Mr. Wahmsley would have authority to 
nake a contract up to $10,000 a year and up to 5% 
of the net or something? Did you hear his testi- 
nony about that? 

A. Hear Knox’s testimony? 

Q. Yes. Well, is that correct? Was any such 
ieteement arrived at? A. No. 

Q. Well now, what was your purpose in dele- 
rating this to Smith and Wahmsley to work out 
he contract? 

A. Well, Wahmsley was our auditor, we [225] 
igured he was capable of making out a contract 
vith him, and Mr. Smith being the president of 
he company we figured he would be the man, the 
wo of them should work it out together. 

Q. Well now, when was it that you first became 
uware of the claim that Mr. Wahmsley had not been 
consulted in the formulation of this contract? When 
lid you first become aware of that? 

A. Not until the night of that meeting of 
May 27. 

Q. Meeting of May 27. And when Mr. Held was 
here in the employ up to that time, up to May 27, 
lid you have any knowledge of the fact that Mr. 
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Wahmsley had not been consulted or concurred in 
the making of this contract ? 

A. Not wp until May 27. 

Q. Now were you present, Mr. Ashby, at the 
meeting of June 20, 1952, at which there was some 
resolution relative to terminating Mr. Held’s em- 
ployment ? A. Yes. 

Q. Now did you vote for that in favor of that 
resolution ? A. Yes. 

@. Now I will ask you to state the facts as to 
why you wanted to terminate his employment. [226] 

A. Well, every time I had been out to the co-op 
J had more or less made it a practice to go back 
and say hello, but I never could find him in and I 
just figured that he was out to the other depart- 
ments and so when I would be over to the feed mill 
or in the lumber yard J would say ‘‘Well, how is 
the new manager making out?’’ ‘‘Well, I don’t 
know, I haven’t seen him.’’ And so many of them 
had never met him that I got to inquiring around 
to the other departments, then we will know he 
hasn't visited that department and I figured well 
he just isn’t on the job. 

@. And about how often would you come there? 
How many times a week? 

A. Well, I didn’t come very often, probably 3 
or 4 or 5 times a month. 

Q. And when you were there were you ever able 
to find him in—find him at the plant? 

A. No, not when I would come in, no. 

@. JT will ask you to state in a general way the 
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ature of the business and what is required in order 
9 manage that business. 

mr Irask: Object. Calls for a conclusion, 
pinion. 

mire Court: Yes. 

Mr. Trask: Not proper. [227] 

Mr. Laney: You may take the witness. 


Cross-Examination 
xy Mr. Trask: 


Q. Mr. Ashby, when you were in there 3, 4 to 5 
imes a month, you say, how many of the times did 
ou see him there? 

A. I didn’t see him at all. 

Q. That would be then vou were there 3 or 4 
imes you would say during the month of April and 

or + times during the month of May? 

“A. Yes. 

Q. So you had an opportunity, you were in there 
bout 6 times maybe, something like that, during 
hat 2-month period, and how long would you stay 
here at a time when you would go in? 

A. Probably an hour to 3 hours. 

Q. And did you ever leave word that you wanted 
o get in touch with him? A. No. 

Q. He did take enough interest, he came out to 
our place to see you, didn’t he? 

a. He came by, yes. 

Q. You don’t testify to the Court the times you 
idn’t see him there that he wasn’t on company 
usiness, do you, Mr. Ashby? [228] 
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A. Oh, no. 
Mr. Trask: That is all. 


Redirect Examination 
By Mr. Laney: 


Q. When was it that he came out to see you? 

A. Along the middle of April, I guess. He was 
there about 30 minutes. 

@. What did he talk about? 

A. He just asked me about the farm, just a few 
questions like that. 

@. Did he ask you anything about the business 
that he was supposed to manage? A. No. 

Q. Just sort of get-together meeting? 

A. Just a get-acquainted meeting, is all. 

Bir. Laney: That is all. 


Recross-Examination 
By Mr. Trask: 


@. Did you ever give him any instructions as to 
how you thought he should conduct the business of 
manager ? 

A. No, J thought he should know that. 

Q@. But when he didn’t do that the way you 
thought he should you never gave him any instruc- 
tions as to how you thought he should vary from 
what he was doing, did you? [229] 

A. Not that I know, no. 


(Witness excused.) 
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PAUL HUNT 
ulled as a witness by and on behalf of defendant, 
ing first duly sworn, testified as follows: 


Direct Kxamination 
» Mr. Laney: 
Q. What is your name, please? 
®. Paul Hunt. 
@. What is your occupation? 
A. TI am in the furniture department, super- 


ISOr. 
Q. In other words, are you the head of that de- 
artment ? a Yes, Sit 


@. Were you in that capacity at the time when 
[v. Held first came there on April 1, 1952? 

pe Wes, sir. 

Q. And were you in that capacity continuously 
rom then up until June 20 at the time that his 
mplovment was terminated ? A. Yes, sir. 

Q. What was your business and duties in that 
epartment? Just in a general way. 

A. Just as a supervisor of the department [230] 
» see it operated properly, is all. 

Q. And in a general way how large a business, 
ow much overturn annually—sales ? 

A. 1 would say, well, run around $20,000 a 
1onth. 

Q. And how long have you been employed by 
qe company ? A. Since ‘41. | 

Q. Your employment is by United, is it, or 
outhwest Co-Operative Wholesale — which pays 


ou? 
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A. I get my check from United Producers. 

Q. When did you first meet Mr. Held and under 
what conditions? 

A. I wouldn’t know what date, but Mr. Held 
eame in to see me in the store. 

Q. What did he come in for? 

A. JI imagine he came in to introduce himself, 
which he did. Then he asked about furniture for 
his new home. 

Q. And what further did he do about that? 

A. We discussed various pieces he might like. 
Then he made mention he might want to see, his 
wife to see them when she came to Phoenix with 
the family which I never got to see. 

Q. Was anything discussed about a [231] cata- 
log? A. Yes, sir. 

Q@. What was done? 

A. We ordered a catalog and it was in regard 
to some rattan furniture which we received. 

Q. Did he ask you anything or make any sug- 
gestions about the running of the business ? 

Ne NGS Oe 

Q. And how many times did you see him all told 
during this a little over 214 months he was there? 

A. I know personally I met him twice in the 
store, I know for sure. 

Q. On either of those times did he make any 
suggestions or ask anything about the running of 
the business ? 

A. I don’t think he came in purposely for that. 
I think he came more or less on business. 
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Q. Did he make anv suggestions or ask any- 
ling? K. » No, sir. 

@. On the second time that he came in there 
hat was the subject of the discussion, if you re- 
rember ? A. It was still furniture. 

Q. Still furniture for himself? 

Bm. Ves, sir. [232] 

Q. Did he ever give you any directions or in- 
tructions as to what to do? 

A. We never got down into that, really. 

®. What? 

A. We never got down to discussing the busi- 
CSS. 

Q. Did he ever come and inquire into or show 
ny interest in the running of that business ? 

Mr. Trask: Object. Calls for a conclusion. 

Q. Did he make any inquiries about the busi- 
ess ? A. Not about the business. 

Mr. Laney: Take the witness. 


Cross-Examination 
ay Mer. Trask: 


Q. My. Hunt, the way the setup is out there you 
ve in charge, you say, of the furniture depart- 
nent ? A. That is right. 

Q. How much of the time are you there? 

A. J am there every day from 8:30 to 5:30 ex- 
ept one day a week. Every other week later. One 
lav every other week. 

Q. Is there somebody that is in charge of [253] 
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the several departments of the furniture, the hard- 
ware, and the lumber, and so forth? 

A. That is correct. 

@. Who is that? 

A. The one in charge of the lumber. 

Q. No, isn’t there Mr. Huber that is in charge 
of the coordinating of the several different depart- 
ments ? 

A. Mr. Huber I would say is in charge of quite 
a few departments, an overseer, perhaps. I wouldn’t 
know what his capacity is, I never have been told. 

Q. Well, he oversees the furniture department 
to some extent? 

A. He does our buying for us. 

(). And oversees some of the department opera- 
tions, does he not? 

A. It is up to me entirely to see—all he does for 
me is does our buying. 

@. And do you know at the time Mr. Held came 
in there about twice and talked to you about his 
own furniture ? 

A. Well, I was there personally, yes. 

Q. Do you know whether he was in there other 
times when you weren’t there? 

A. Iwas never told whether he was or not. [234] 

Q. You have been employed there since ’41? 

A. Correct. 

Q. Did you ever attend any staff meetings, the 
heads of departments ? 

A. This was one meeting called while Mr. Held 
was there and IT presume they were mostly depart- 
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ent heads and what was discussed was merely 
ore or less to get acquainted. 

Q. Did you attend that meeting? 

ee Wes, sir. 

@. When was that? 

A. I wouldn’t know what date. 

Q. Did you just attend one meeting, one staff 
leeting ? A. One only. 

Q. And all the other heads of departments were 
lere ? 

A. I wouldn’t say they were all there, there was 
‘least a few there. 

Q. Where was it held? 

A. In the office that was formerly Mr. Martin’s 
fice. 

@. Where Mr. Held then had his office? 

a ares: 

Q. Did he discuss with you then or did he [235] 
vite vou to tell him any problems you might have 
1 the furniture department? 

A. Not particularly about the furniture. We 
iscussed what we needed done to the building. 

Q. And did vou offer suggestions at that time? 
A. That is correct. 

Q. General discussion of the affairs of vour de- 
artment and your particular building, is that not 
ight? 

A. That is correct about the building particu- 
rly. 

Q. Didn't you attend any other staff meetings ? 
A. No, no other meetings besides that. 
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Q. That is the only staff meeting you attended? 
A. That is right. 
Q. You don’t say there were not others held? 
A. I wouldn’t know if there was. 
Mr. Trask: That is all. 
Mr. Laney: Were you ever invited to any except 
this one? 
The Witness: No. 
Mr. Laney: That is all. 


JOKE HURON 
called as a witness by and on behalf of defendants, 
heing [236] first duly sworn, testified as follows: 


Direct Examination 
By wine eae, ; 


OO Wat is your mire, please” 

A. Joe Huron. 

Q. I will ask you whether you are in the employ 
of United Producers and Consumers? 

A. Well, not at the present time, no. I get my 
check from the Southwest Co-Operative Wholesale. 

@. Have you been in the employ of one or the 
other of these companies for a good many years ? 

A. Yes, sir. 

@. And when did you first start to work for 
them ? 

A. Oh, I don’t remember exactly. I think about 
1939—1938. 

Q. And that was which company? 
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A. That was the United Producers and Con- 
umMers. 

Q. Will you state what your department and 
uties are and were? Were you there in the employ 
uring the time when Mr. Held was there from 
April 1 of 1952 until June 20 of 1952? 
wee wes, sir. 

Q. During that time what was your department 
nd the nature of your duties? [237] 

A. Well, more or less operations manager, and 
had charge of all maintenance, construction, and 
ven the transportation. I had charge of the trucks 
nd cars of the company, see that they were kept in 
pair. 

Q. What else did you do? 

A. Well, most anything that come up. If there 
as any trouble come up they called me. I had to 
et it straightened out some way. 

Q. I will ask vou when you first met Mr. Held 
$ near as you can fix it? 

‘A. I believe I met him in the insecticide depart- 
ent, Mr. Martin brought him over there before he 
as employed by the company. 

Q. We will come to the matter of after his em- 
lov. Did you see him at all after his employ? 

A. One time, yes, in the insecticide department. 
fe came there and Mr. Martin started to introduce 
Ss again and made the remark that we had met 
irhier before. 

Q. Did he ever advise you—with you or direct 
ou about what to do in your department? 
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A. Not very much, sir. J think I talked to Mig 
Held about twice in his office about different opera- 
tions in regard to the business. [238] 

Q. What have you to say as to whether he was 
there on the job or not? 

Mr. Trask: Hf the Court please, object. Not 
proper question as to this witness. He doesn’t know 
whether he was on the job or where he was on the 
job. 

The Court: Oh, I don’t think so. 

Q. Did you ever try to see Mr. Held when you 
couldn't? A. Many times, yes. 

Q. Relate the circumstances of why you would 
want to see him and what you did. 

Mr. Trask: May we have the foundation, time 
and place? 

Q. Well, when as near as you can fix it—when 
did vou first try to see him when you couldn’t? 

A. Well, I don’t know when as far as the date 
and time is concerned, but there was many times 
that I come to the office to discuss something with 
him in regard to the operations of the company and 
he wasn’t there. 

Q. How many times would you say you tried to 
see him when you couldn’t find him? 

A. Numerous times. 

Q. Could you give some estimate? [239] 

A. I would say 15 or 20 times. 

Q. Did you find out where he was? 

A. J didn’t delve into that, to be truthful, sir. 
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fe just wasn't there and I went on about my busi- 
ESS. 

Q. State whether or not vou were endeavoring 
» confer with him as manager about the running 
f vour department. 

Mr. Trask: Object to counsel’s leading questions. 

The Court: Yes. 

Q@. What were vou trying to contact him about? 

A. As I stated before it was always in reference 
» some operation of the company that J wanted to 
iscuss with him or purchasing some machinery or 
omnething, something that was necessary at that 
articular time. We were quite busy in rebuilding 
ui insecticide plant. 

Q. Well now, did you ever try to see him about 
ye machinery, the msecticide plant? 

m. Yes, sir. 

Q. And what about that? Tell why you did and 
rhether you could see him. 

A. Well, I just didn’t find him, that is all. [240] 

Q. Did you hunt for him and try to find him? 

A. [am generally from one end of that place to 
he other a number of times a day in my rounds, J 
ever did run into him. 

Q. Well, at that time what was wrong at the 
lant? 

A. Oh, nothing particularly wrong, just the fact 
hat we were remodeling our insecticide depart- 
ient, getting ready for our season on insecticides. 

Q. Was there anything about some mixer there 
hat there was anv difficulty about, do vou recall? 
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A. No, outside of the fact that we tried one 
phase of the operation, it didn’t work out just right 
and I wanted to see Mr. Held and see if he would 
be in accord with putting a mixer up in place of | 
a tank that we had, what I would call a holding 
tank, and at that time I found that he had gone 
some place over the week end or out of the state, so 
I went ahead and took it upon myself and I con- 
sulted with McInerney and went ahead and we de- 
cided what we would do and went ahead and done 
it, that is all. 

Q. Did he ever make any inquiries of you or 
any suggestions about the running of your depart- 
ment ? 

Mr. Trask: Same objection, if the [241] Court 
please, leading and suggestive. 

The Court: He may answer. 

A. Well, as I say I think twice I discussed the 
operations of the plant with Mr. Held in his office. 
Other from that I more or less went on with my 
work to the best of my ability and if I had any- 
thing I wanted to talk to him about I tried to see 
him, if he wasn’t there I just went on about my 
work. 

Q. What have you to say as to whether he 
showed any knowledge or tried to acquire any 
knowledge of the workings of your department? 

My. Trask: Object. Calls for a conclusion. 

ihe @ourt: Yes. 

Q. What did you do m your capacity there in 
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he wav of production of insecticides and fertilizers, 
‘hat did vou do about that? 

A. Well, I more or less was in charge of that 
hase of the operation at the time. 

Q. <And will you give us some idea of what an 
veration that was, how much in dollars and cents 
rould you turn over in these particular months 
“hen Mr. Held was there, say April, May and 
une? 

‘AA. Well, not in dollars and cents I couldn’t tell 
ou, no, but in tonnage I would say possibly [242] 
1 the first part of June we were working 3 shifts 
n our technical grinding around the clock. 

Q@. Can you give some idea, though, of the 
mount in dollars and cents that would be turnover? 

Mr. Trask: Object to the witness testifying. He 
aid he can’t answer, not. qualified. 

The Court: He said he didn’t know. 

The Witness: No. 

Q. Who, if you know, was in charge of the ma- 
hinery of the feed mill and the lumber yards and 
he oi] racks? A. Well, I was. 

@. Who was in charge of the trucks and cars 
ised by the company ? A. Lowas. 

Q. Approximately how many trucks and cats 
vas that? Aw» About 30, I would say. 

Mi. Laney: You may take the witness. 
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Cross-Examination 
By Mr. Trask: 


Q. Who has talked to vou, Mr. Huron, about 
your testimony coming up here? Who talked to you 
about what you were going to say? [243] 

A. Nobody talked to me about what I was going 
to say because 

Q. Who talked to you about coming up here? 
Who was it? A. Miss Gentry told me. 

Q. Miss who? A. Gentry. 

@. Are you referring to the lady at Mr. 

Mr. Laney: You still call her by her single 
name—Mrs. McInerney. 

@. She was the one? 

A. Yes. She ealled me. 

Q. You are still employed there? 


A. Yes, sir. 
Q. Did you ever attend any staff meetings at 
Mr. Held’s office? A. No, sa. 


Q. Never attended any? 

A. Only myself, myself and him. 

Q. Just yourself and him? 

A. That is right. 

Q. You testified you went up there a couple of 
times and that he was down at your place how 
many times? 

A. Once is all. After he was with the [244] 
company. He was there once before. He came there 
with Mr. Martin. 
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Q. What did he discuss with you the first time 
e was down there without Mr. Martin? 

A. Well, as I recall T believe I explained to him 
he fact that we had tried out a certain phase of 
his operation in our technical grinding and _ it 
adn’t worked the way that we had expected it to 
nd I believe that was after I had put another 
vixer—lI will call it—or another tank with a screw 
onveyor in it up there. 

Q. Did you ever leave word at his office that you 
ranted to get in touch with him? 

A. Not particularly, no, I don’t believe I did 
ecause as I say, the phase of my employment out 
here I am all over the place, several times a day. 

Q. You have been there for a long time and that 
epartment has been running for quite a while, 
asn’t it, Mr. Huron? 

A. That is right, about 15 years, I think—15, 16 
ears. 

Q. Do you recall one occasion, for imstance, 
vhen you testified about when Mr. Held brought a 
roup of students from the University and had you 
peak to [245] them and go through your depart- 
nent ? A. Yes. 

Q. You have forgotten that oceasion, I guess. 

A. No, not necessarily. That happens pretty 
lear every year. Why should I forget or remember 
ust one phase of it? 

Q. You were just testifying as to the number 
yf times he had been down. 

A. I didn’t figure that he was down there to 
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talk to me at the time anyway or find out or learn | 


anything about the operations. 

@. You don’t know what he was doing around 
the plant or where he was occupying his time or 
how he was going about familiarizing himself with 
the business, do you, Mr. Huron? 

A. Ina sense I do, yes. 

Q. Your department is the insecticide and what 
is it—fertilizer ? 

A. Insecticide, fertilizer, general maintenance, 
construction, transportation. 

Q@. Other than the times when you talked to him 
actually do you know what he was doing the other 
times ? A. No, sir, I do not. [246] 

Q. You don’t know that he was then not on 
company business at the time, you didn’t see him, 
did you, Mr. Huron? 

A. No, sir, I know he just wasn’t there, that 
is all. 

Q. You know he wasn’t at your department? 

A. Well, my department more or less took in 
his territory. I was in the main store, I would say, 
several times every day. 

Mr. Trask: That is all. 

Mr. Laney: That is all. 
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EVERETT BARBER 
ulled as a witness by and on behalf of defendants, 
eing first duly sworn, testified as follows: 


Direct Examination 
y Mr. Laney: 


@. What is your name, please? 

o Everett EH. Barber. 

@. What is your business? 

A. Jam manager of the lumber yard for United 
roducers Consumers Co-Operative. 

Q. What are your duties there? What kind of 
usiness is that? 

A. Well, we handle all types of building sup- 
lies, shall we say. That is lumber, roofing [247] 
aterials, most material that would constitute a 


wildine. 
Q. How long have you been in the employ of 
us company, about? A. Sinee July, 1946. 


Q. When did you first meet Mr. Held? 

A. I think officially the first time I met him was 
hen he called a meeting in his office. I don’t know 
ist exactly the date of that meeting. 

@. You recall that he came there as manager 
bout April 1 of 1952? 

A. That was my understanding. 

Q. From that time until he ceased to be em- 
loved there on June 20 of 1952 how many times 
id you see him? 

A. Officially T would say 3 times. 

Q. You say officially, in what way did you see 
im? What was discussed ? 
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A. Well, officially—by that I mean I had seen 
him at a distance, but to actually talk to him I had 
seen him 3 times. 

Q. What did he talk about and under what con- 
ditions? Let’s name the first time. 

A. The first time was in his office. He had called 
a meeting there of the department heads, so I un- 
derstood. [248] 

@. And how long did that meeting last about 
this meeting of department heads? 

A. Oh, I would say 15 minutes to half an hour, 
probably. 

Q. 15 minutes to half an hour, and did he give 
you any directions as to how to run your depart- 
ment or discuss with you how to run it? 

A. Well, the only discussion we had at that time 
I know he asked what corrections may be made gen- 
erally in the business. 

Q. You say there was one more meeting than 
that that you had with him, or 3—2 more? 

A. There are 2 more, yes. 

Q. And the next meeting, where was that? 

A. At the lumber yard. We had, in this first 
discussion or first general meeting, talked about or 
at least I had brought up about the condition of one 
of the driveways and he came down and we dis- 
eussed that. 

Q. And how long did you discuss that? 

A. Oh, T would say 10 or fifteen minutes, pos- 
sibly. 
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Q. What was the length of his visit there at the 
umber yard? 

A. hat was the duration at that time. 

Q. Then the next time that he was there, [249] 
vhere was that meeting?  ~ 

A. That was at the lumber yard also. 

Q. What was the subject matter of that? 

A. At that time we were discussing the possi- 
jilities of a parking lot over on the corner of 19th 
Street and Jackson Street where the incinerators 
We. 

Q. Did he ever give you any directions or sug- 
restions as to how to run the business there? 

A. Those were the only things we discussed. 

Q. Well then, what is your answer, did he give 
rou any directions as to how to run the business ? 

fe NG, Sir. 

Mr. Laney: You may take the witness. 


Cross-Examination 
Bv Mr. Trask: 


Q. You have been running that since 1946? 

A. Yes, sir. No, sir, T haven’t. I will retract 
that statement. I have been employed there since 
1946, but T was not manager all that time. 

Q. How long have you been in charge of the 
lumber department? 

A. T believe the last 3 or 4 years. 

Q. But prior to that time you had been [250] 
in the lumber department ? 
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A. I have always been in the lumber depart- » 
ment since 1946. \ 


Q. You knew something about it, did you? 

A. Yes. 

Q. You felt you knew quite a little bit about it 
when you became manager, did you not? 

A. Well, I won’t say I thought I knew a great 
deal about it, I did know something about it. 

Q. At least your services as manager during the 
past 4 or 5 vears running that operation have been — 
satisfactory to the Board of Directors and the pre- 
vious manager, had they not, so far as you know? 

A. Well, I hope they had. 

Q. You never had too much criticism about it, 
things have been going along all right down at the 
lumber yard, had they not? A «Yes) sine 

Q. My. Held didn’t come in and immediately 
ehange that all around or change the routine or | 
give any particular directions, did he? 

A. We had never discussed that part of it, no, 
sir. 

Q. Did you have any fundamental problems of 
management of vour department that you weren’t 
able to [251] cope with? A. No, sir. 

Q. You saw him, you say, a number of occasions 
out and around the place but officially only 3 times, 
is that your testimony ? A. That is correct. 

@. And you attended how many staff meetings? 

A. One. 

@. Do vou know as a matter of fact that there 
were other staff meetings other than the ones you 
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ittended ? A. I don’t know. 

Q. You don't know. You found him interested 
n your problems when you raised them, did you 
10t, Mr. Barber? 

A. On the oceasions when we discussed it, yes. 

Mr. Trask: I believe that is all. 


Redirect Examination 
By Mr. Laney: 


Q. Were you invited to any other staff meetings 
vith Mr. Held? Pee eNO, Sir, 
Mr. Laney: That is all. 


HARRY PURDY 
called as a witness by and on behalf of the [252] 
lefendants, being first duly sworn, testified as fol- 
lows: 

Direct Examination 
By Mr. Laney: 


Q. What is your name, please? 

Peeiaarry Purdy. 

Q. I will ask you whether you are in the employ 
of one of these companies—that is defendants here 
in this suit? 

Q. I have been in the employ of Southwest Co- 
Operative Wholesale since April of 1946. 

Q. What is your position now? 

A. Office manager for the company. 

Q. And during the time when Mi. Held was 
there from April 1 to June 20 of 1952 what was 
your position then? 
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A. I was head bookkeeper. 

Q. And as such were you in the main office there 
of the company ? A Mes. 

Q. Now I will ask you what had been the prac- 
tice about reports and going into phases of the 
business and so on in the past there? 

Mr. Trask: Objection. Has no bearing on this 
inquiry. 

The Court: I don’t see where it [253] could. 

Q. I will ask you whether Mr. Martin—whether 
Mr. Held while he was manager there ever gave you 
any directions or made any inquiries about your 
department ? 

A. No, outside of being introduced to hnm he 
never spoke to me. 

Q. I will ask you whether you kept records of 
time that the employees worked and records on the 
efficiency of the employees? 

A. Yes, we kept a complete time sheet and indi- 
vidual records of employees. 

Q. I will ask you whether he ever made any 
inquiry there about those records of employees? 

A. Not to my knowledge. 

Q. Did he ever talk with you at all about the 
business of the company ? 

A. Never did mention it. 

Mr. Laney: You may take the witness. 
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Cross-Examination 
vy Mr. Trask: 


Q. Mr. Purdy, did von while Held was there 
rnish those employment efficiency sheets or time 
eets, whatever it was Mr. Laney was talking 
you about? Did you furnish those to Mr. Huber? 
A. Mr. Huber? [254] 

Q@. Yes. Would he come in at times and get 
em? 

A. It has been the practice down there—Mr. 
uber as general manager would review our em- 
ovment records and then take it up with the 
neral management to decide what is to be done. 
vr. Huber was—never to my knowledge had the 
thority to take it on to himself to go ahead and 
ansfer personnel or to give raises without being 
ayed by the management. 

@. And did you know as a fact that Mr. Huber 
ing Mr. Held’s time as manager down there 
nuld take those records and take them in to Mr. 
eld? Do you know that he did that? 

A. That I don’t know. 

Q. You don’t know? He could have and you 
nuldn’t know about it, is that correct? 

A. Yes, either way, I wouldn’t know. 

Q. Asa matter of fact, who was in charge of 
ur department at the time Mr. Held was there? 
A. Mr. Leonard, Jim Leonard. 

Q. <And you would see Mr. Held in there talking 
Mr. Leonard from time to time, would you? 


254 United Producers and Consumers, ete. 


(Testimony of Harry Purdy.) 

A. I saw Mr. Held in the office and talked to 
his secretary a few times, but to my knowledge if 
he talked to Mr. Leonard it was in his office, I 
didn’t see him around the department. [255] 

Q. But you don’t say that he didn’t talk to the 
head of your department, Mr. Leonard, from time 
to time, do you? 

A. No, I couldn’t say because I don’t know. 

Q. Mr. Leonard would he the logical one to take 
up problems concerning your department with, he 
was the head of it, wouldn’t he be the logical one 
Mr. Held would discuss these matters with? 

A. He discusses the matters, but generally Mr. 
Leonard would pass any analysis on to me to he 
worked up and I didn’t work any up. 

Q. You don’t know whether Mr. Leonard worked 
any analysis up for Mr. Held? 

A. Well, he could have. That I couldn’t say. 

Q@. At that time you were not the head of the 
department? You didn’t sit in on the staff meetings 
as such, did you? A. No, I didn’t. 

Q. You knew as a fact he held staff meetings 
from time to time, did you not? 

A. JI know he held one because Mr. Leonard told 
me that he would be in the office and for me to take 
over if anything come up. 

Q. Did you have any particular problems to take 
up with Mr. Held that you did take up with [256] 
him? 

A. No, this department runs pretty well on its 
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vn unless someone wants an analysis of any de- 
urtment or profits. 

Q@. My. Held didn’t come in and make any dra- 
atic or drastic changes in the manner in which 
mu had been operating through the past years, did 
»? A. No, everything went on the same. 
Mr. Trask: That is all. 


Redirect Examination 
vy Mr. Laney: 


Q. I will ask you in the usual run of the busi- 
ss there who it was that the manager came to to 
1t these analyses about employees ? 

A. Well, generally he would go to the office man- 
rer, which was Mr. Leonard. 

Q. Who was it who worked them up? 

A. In most cases—sometimes he would, most 
ises I would because I had the time available. 

Q. And what was the custom as to where the 
anager would come to get these analyses ? 

A. Well, sometimes he would call the office man- 
yer into his office or sometimes he would come out 
ere in the main office. 

Q. Did Mr. Held ever come out there to get any 
* those analyses to the main office? [257] 

A. Not that I know of. 

Mr. Laney: That is all. 
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Reecross-Examination 
By Mr. Trask: 


Q. You are still employed down there—still 
working? A. Yes. 

Q. Mrs. McInerney called you about coming up 
here? 

A. She ealled this afternoon and told me to 
come up. 

Mr. Laney: May I ask this—this man who was 
head of the department, is he there now any more? 

The Witness: Mr. Leonard? No, he left two 
months ago. 

Mr. Laney: And you are head of the depart- 
ment ? 

The Witness: I am head of the department now. 


WANDA SCHOEN 
called as a witness by and on behalf of the defend- 
ants, being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Laney: [258] 


What is your name, please? 

Wanda Schoen. 

Is it Miss or Mrs. ? A. Mrs. 

Mrs. Schoen, what is your employment now? 
IT am on the switchboard, PBX telephone. 
That is the switchboard there at the office of 
these two companies that are involved in this litiga- 
tion ? A. Wes, sv. 


O>oOore 
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Q. JT will ask vou whether you were switchboard 
erator there during the time when Mr. Held was 
ere from April 1, 1952, until about the 20th of 
ine of 1952? 

m Well, | wasn’t there right from April 1. I 
urted my employment there April 28. 

Q. You started there April 28. Who was the 
itchboard operator before you? 

A. Well, I believe her name was Betty Cannon. 
@. Do you know where she is? 

A. No, I don’t right now. 

@. From April 28 then on during the time that 
yr. Held was there until June 20, what did [259] 
1 observe as to whether Mr. Held remained there 
| the job or not? 

A. Well, I observed that I didn’t ever get to 
eet him and J had a eall or two for him and would 
ng in his office and if he wasn’t there, which was 
lite a few times I didn’t know what to do with 
e call, how to handle it. 

Q. What did you observe as to whether he was 
ere most of the time or gone most of the time? 
A. Well, he was definitely gone most of the time. 
Q. Did he leave any word with you as to where 
find him or where he was when he was gone? 

A. No, because I used to have to ask Mrs. 
cInerney there if she knew. 

Q. Would she know where he was? 

me SO: 

Mr. Laney: Take the witness. 
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Cross-Examination 
By Mr. Trask: 


Q. You say you began work there April 28? 

A. Yes, sir. 

Q. How many girls are on the switchboards 
down there? 

A. Well, £ am the full-time girl and then [260] 
there are one or two relief girls. 

Q. During a period of a day how many different 
girls are on the switchboard ? 

A. Just two, myself and the relief girl, and the 
relief girl just relieves at lunch and maybe 10 or 15 
minutes other than that. 

Q. Intervals durmg the day? A. Yes. 

Q. Is there just one girl that has been on as 
relief girl since you have been there April 28? 

A. Well, there was only one from April 28 until 
sometime last summer. 

Q. You say Mr. Held never on any occasion 
while you were there you don’t recall any occasion 
of his having left word with you where he was when 
he left? A. No, sir, f don’t. 

Q. You never recall any occasion of that? 

A. No. 

Q. You testified in answer to Mr. Laney’s ques- 
tion that he wasn’t there hardly at all. Where is 
your office with relation to his? 

A. Well, my switchboard is right out in the 
store. It is in tee rear of the store and Mi. Heid 
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fice was right in back of me, so that he would 
ome right by on his way out. That was about [261] 
he only time T ever saw him was on his way out. 

Q. You don’t know what he was doing or 
vhether he was on company business or what he 
vas doing at the times he was out, do you, Mrs. 
Schoen ? A. No, I don’t. 

Mit Trask: That is all. 

Mr. Laney: That is all. 


LEWIS G. WAHMSLEY 
alled for cross-examination by the plaintiff, having 
een previously sworn, resumed the stand and tes- 
ified further as follows: 


Redirect Examination 
(Continued) 
3v Mr. Laney: 


Q. Mr. Wahmsley, counsel has brought out from 
rou something about margins in some of the years. 
dave you the data so that you could give the mar- 
rins in the Southwest—produced by the Southwest 
5o-Operative Wholesale or shown by their records 
‘vom the year 1948 through the year 1952 just to 
‘compare it? Do you have those data? 

A. Yes, I do. Revolving fund certificates to 
Southwest Co-Operative Wholesale for the fiscal 
rear ending February 28, 1948, $193,447.01. 

Q. Now you say that was what? 

A. That is revolving fund certificates [262] 


ssued for margin for the vear 
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That is the margin, is it? 
That is of the Southwest, yes. 
Now that was for the year 1948? 
Fiseal year ending February 28, 1948. 
It was really mostly the year 1947? 
Yes. 
Then for the fiscal year ending February 1, 
1949, what was it? 
A. Well, it is February 28, 1949, would he 
$143,569.30. 
@. That ending February 28, the year ending 
February 20, 1950, what was the margin? 
A, $121,555.11. 
Q. And then for the vear ending February 28, 


OrOrPore 


19514 A. $249,204.02. 
Q. Then the margin for the year ending Febru- 
ary 28, 1952? A. $406,102.79. 


Q. Then for the year ending February 28, 1953? 

A. $194,975.68. 

Q. As to the period then from February 28, 
1953, onward now, what have you to say as to the 
condition [263] of the company with regard to what 
margins it may produce, good or bad or what? 

Mr. Trask: Object, if the Court please. That 
would be speculative. 

The Court: I think so. 

Q. Well, what is the condition of the company 
now that has any bearing on its margin? 

Mr. Trask: Same objection. I don’t understand 
counsel’s question. 

The Court: I don’t, either. 
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Q. Is the company functioning full tilt now? 
ew NO; it is ivot. 

Q. What is wrong with it? 

A. Well, in September, 1952, why the feed mill 
hich is approximately 25 to 30 per cent of the 
ross Volume burned down. 

@. And is it in operation yet? 

A. It is not in operation full 100%. It is par- 
ally operating now, but there probably will be 
10ther 30 to 45 days before it gets in complete 
roduction. 

Q. Does this co-operative have anything to do 
ith cotton products? 

A. Nothing other than furnishing the farmers 
ho [264] are growing cotton. 

Q. I will ask you whether there is any connec- 
on between the bolt of cotton that will be allowed 
id the income of this company? 

Mr. Trask: Objection. If the Court please, go- 
i into matters that are speculative and have no 
-aring. 

The Court: This man is qualified as an account- 
it, not an economist. He may be qualified as one, 
it vou haven’t qualified him. 

Q. Then TI will ask you from your analysis of 
1ese—well now what about the margin of the other 
mpany, of the Southwest Co-Operative Whole- 
ile ? 

A. The other company is United Producers and 


OonsuUMEeEPS. 
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Q. I mean the other company, the United Pro- 
ducers. 

A. Well, the United Producers and Consumers 
margin stays pretty close to the Southwest as the 
major portion of their income is derived from the 
revolving fund from the Southwest Co-Operative 
Wholesale. At the time of purchase United gets a 
eash discount which sometimes covers the cost of 
operation, sometimes it doesn’t, but that cash dis- 
count is computed as closely as possible to cover the 
actual cost of [265] operation of the United Pro- 
ducers and Consumers. 

Q@. Well, then United went along about the pro- 
portionate same, didn’t it? 

A. Pretty much the same, yes. 

Q@. I will ask you whether you know what ele- 
ments there are that go into making up or have an 
effect upon the making up of the amount of this 
margin in the future. What elements go into that? 

Mr. Trask: If the Court please, I object. I 
think that is remote and speculative and has no 
bearing on this case. 

Mr, Laney: We have to meet it. They are spec- 
ulating about what is in the future, we just want to 
show the facts. 

Mr. Trask: Except the difference we are basing 
it upon the facts of reports of actual earnings and 
now the question is directed to what future con- 
tingencies might occur which JT think is getting teo 
remote. 
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The Court: Go ahead, but I doubt that the Court 
il] pay much attention to it. 

The Court can speculate as well as the witness. 
Mr. Laney: If the Court will pardon me, there 
his speculative as to what they [266] think they 
ill do in the future. 

The Court: Well all right. 

Q. What elements then do you say will have a 
aring upon what the amount of margin of the 
ympanies will be for the fiscal year ending Feb- 
wary 28, 1954, and then that fiscal vear? 

A. Well, the only facet that IT can see that can 
ie a bearing on it is the volume of business 
ev do. 

Q. What would that depend upon? 

A. That depends upon supphes and what not 
quired by the farmers. 

@. What would that depend upon? 

Mr. Trask: I object as remote, speculation on 
yeculation. 

The Court: You may answer that if you want to. 
Q. What are the elements—I just want the facts 
yout what the prospects are. 

A. Mr. Laney, that is hard for anyone to antici- 
he, 

Q. <All right, IT won’t press it. As to the few 
onths in the spring, that is particularly those 
onths of April and June, T will ask you whether 
ey are average months or whether there is an 
crease in [267] activity during that time. 

A. Well, that depends on the department which 
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vou are considering. Your farm supplies during 
those months are up. Your fertilizer is up but you 
don’t have your insecticides. Your insecticides come 
in a period of July, August and September. 

Mr. Laney: That is all. 


Reeross-Examination 
$y Mir Trask: 


Q. Mr. Wahmsley, did I note that you had re- 
duced to writing the figures about which you have 
just. testified ? A. Yes. 

Q. Would you have any objection if I took 
these? These are the figures that you reduced at my 
request, is that right? A. Yes, sir. 

Mr. Laney: He wasn’t testifying about those, 
was he? 

@. Is this the matter about which you just tes- 
tified ? 

A. No, I was testifying on the Southwest, Mr. 
Trask. 

Q. Oh, you didn’t give us the combined [268] 
margin. 

A. No, I just gave the Southwest. That is what 
he asked for. 

@. J had asked you for the combined margin. 

A. Yes, and this is the combined. 

@. What you have handed me now is the com- 
bined margin? A. Yes, sir. 


(Plaintiffs Exhibit 12 marked for identi- 
fication.) 
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Q. Mr. Wahmsley, showing you Plaintiff’s Ex- 
bit 12, is this the combined margin about which 
ou have testified, Plaintiff’s 1 for identification ? 
A. Well this is the one, Mr. Trask, not the fig- 
res that I just testified in Mr. Laney’s examina- 
on. 

Q@. That is right, but the figures you prepared at 
iv request 


A. Yes, those are the ones prepared at your 
quest for the combined net margin of the two 
ympanies for the years involved there. 

Mr. Trask: Offer it in evidence. 


(Plaintiff’s Exhibit 12 received in evidence.) 


Q. Referring to 12 in evidence, Mr. Laney has 
sked you about the margin figures for Southwest 
'0-Operative which you testified about. [269] 

A. Yes. 

Q. And Plaintiff’s 12 in evidence contains the 
eures about which you have testified as to the 
1argins of Southwest plus the margins as to the 
"nited ? Ae Thaiiseright. 

@. And shows a combined margin and in addi- 
ion it shows the cash rebates distributed for fer- 
ilizer and insecticide for the years in question ? 

Boo That is right. 

Q. That is pursuant to your testimony this morn- 
ne with respect to insecticides the margin was 
andled a little bit differently than with other mer- 
handise ? 

A. On fertilizing and insecticide both due to the 
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source of supply when it got critical you had to 
sell at what the competition was selling or there- 
abouts which was in excess of the desired margin 
and as a result a cash rebate was given on those 
items. 

Q. Now, Mr. Wahmsley, I note that your figures 
for 1953, $194,975.68 as the margin is of Southwest 
only? A. Yes. 

Q. You don’t have the figure of United for [270] 
that fiseal period? 

A. It hasn’t been completed, Mr. Trask. 

Q. But you gave an estimate of what the margin 
would be as to United, did you not? 

A. Yes, I did. 


Q. What was that estimate? A. $40,000. 
Q. So that for 1953 the combined margin is 
approximately $235,000? A. That is right. 


Q@. But in 1952 do I understand you to say you 
suffered a fire loss out there? 

A. Yes, in September. 

Q. That destroyed the feed mill? 

A. Yes, it did. 

Q. And what is the margin produced by the 
feed mill during ordinary fiscal periods operations ? 

A. Well, that is hard to determine exactly, Mr. 
Trask, because it is tied in with your farm service 
division; administrative costs are spread over the 
entire operation there. 

Q. What did it produce during the fiscal year 
prior? A. [t is not set out separately. 


vs. Ralph W. Held 267 


Testimony of Lewis G. Wahmeley.) 

Q. Isn't it set out in rour annual report [271] 
narately ? 

A. No, it is not, it is under the farm service 
hich includes fertilizing, insecticide, feed and 
ed. 

Q. Did vou have a way of breaking that down ? 
A. We break the sales down. 

Q. Just a minute ago you testified for Mr. Laney 
iat that wouldn’t be ready for 30 or 45 days and 
iat represented a percentage figure that I didn’t 
itch of your operations that you said were sub- 
antial. What was that percentage figure? 

A. Between 30% and 40% of your gross sales. 
Q. Then for this fiscal period of 1953 where 
ere was a decline from $406,000 to $235,000, a con- 
derable portion of that loss or decline is repre- 
mted by the loss of the feed mill during that 
eriod of time, is that not correct? 

A. A portion of it is, yes. 

Q. Then after the end of 30 or 45 days you 
spect to get the feed mill back into operation and 
1e operations will return to thei normal status, 
that not correct? iA. We assume they will. 
hoe Trask: That is all. [272] 
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Redirect Examination 
By Mr. Laney: 


Q. That I may understand Plaintiff’s Exhibit 
12 here, where you put down cash rebates con- 
tributed, explain what that means. 

A. That is what I was talking about this morn- 
ing. That is an adjustment in price due to competi- 
tion, Mr. Laney. 

Q. Is that any part of what you call the net 
margin? 

A. No, it is not. That is not taken into con- 
sideration. That reduces the member sales by that 
amount. 

Q. For the benefit of the Court you might go 
into that and explain. 

A. Well, on 16-20 fertilizer, which is 16% am- 
monia nitrate and 20% phosphate, there is only one 
source of supply, which is Mathesan Chemical. They 
say you will sell it at a specified price or you don’t 
get it. That price is $3 to $5 a ton more than we 
normally get on a ton of fertilizer in the margin 
that we compute that for our members, but in order 
to get that supply we add on and sell at the regular 
price. Then 60 days later we refund the difference 
between our ordinary margin and what the margin 
was [273] computed on that actual sales price. 

Q. So that is no part of this margin? 

ix. Wo, it as not. 

Mie Laney Piaiais all. 
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Recross-Examination 
py Mr. Trask: 


Q. Irrespective of how you consider this, Mr. 
Vahmsley, in your own accounting, and there can 
e difference as proper accounting method, can there 
ot? 

A. Oh, yes, that is very true. 

Q. The margin that you have computed, speak- 
1g about the ordinary margin of these operations, 
$a margin that is computed as between the differ- 
nee between the sales price of goods sold to con- 
imers and the cost of that goods and the expense 
f operation. That is margin is it not? 

A. That is right. 

Q. Then with respect to insecticides and fer- 
lizer, vou sell your insecticides and fertilizer at 
1e regular established market price and what vou 
re testifying to, as I understand it, is that with 
aspect to certain fertilizer there is a fair-trade 
vel below which you can’t sell that merchandise 
nd still handle it, isn’t that right? [274] 

A. That is right. 

Q. So you do sell it at that price and then you 
ahate the fertilizer differential between the sales 
rice and the cost as a cash discount instead of han- 
ling it as your other merchandise on a revolving 
und discount at the end of the year, isn’t that 
orrect ? A. No. 

Q. Well, you do refund it? 
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A. A portion of it. 

Q. What portion? 

A. Well down to vour ordinary margin. If you 
desire $5 a ton on fertilizer and you get $8 or $16 
or $20, you refund $3 a ton. 

Q. How much on this cash rebate distributed 
is represented by that rebate that you have just 
spoken of and the ordinary rebate that is handled 
as to other merchandise? Jn other words you have 
a figure here for February 28, 1952, of cash rebates 
distributed, $16,962 or $17,000. 

A. That is on insecticide. 

Q. Well insecticides and fertilizer is it not? 

A. Yes, but the major portion of that is [275] 
insecticides. 

Q. Is that handled any differently? 

A. No. 

Q. Your combined then is a figure of approxi- 
mately $17,000? Aw That is right. 

@. Then that figure represents the difference 
between the sales price at which those items of 
merchandise are sold and the cost of the merchan- 
dise to the consumers ? 

A. No, it is not either. That is the difference 
hbetween—well, I can tell you very frankly on the 
insecticide, there is $5 a ton rebate to the member 
in cash. 

Q. And is that $5—are those the rebates that 
total approximately $17,000? 

A. There is $3 on fertilizers and $5 on insee- 


| 
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cides included in the figures that you are talking 
bout. 

Q. Is that the total margin on those items? 

=. No, it is not. 

Q. Where is the rest of the margin, is that in- 
uded in the ordinary margins up above in those 
cures ? A, Wes; it is: 

Q. Then the $3 or $5, those two items [276] that 
ou have just mentioned as the cash rebates going 
p to make the cash rebates, is a part of the differ- 
nee—then let’s put it that way, between the sales 
rice and the actual cost, is that not correct? 

A. That is right. 

Q. <And the rest of it is handled in the ordinary 
ay and appears in your annual margins? 

A. That is true. 

Q. So this $17,000 odd figure is still a part of 
1e margin between the cost and sales price, but 
_is handled in a different way ? 

A, It is a special discount. 

Q. But still a margin between cost and sales 
rice, 1s it not? Pembina is mie ht, 

Myr. Trask: That is all. 


Redirect Examination 
vy Mr. Laney: 

Q. But the sales price is raised by this $5 in 
1e one instance with the understanding that that 
; to be rebated ? A. wt is most certainly, 

Mr. Laney: No further questions. 
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HARVEY SIMS 
called as a witness by and on behalf of Defendants, 
being [277] first duly sworn, testified as follows: 


Direct Examination 
By Mr. Laney: 


). What is your name, please? 

A. Harvey Sims. 

Q. And are you in the employ of one of the 
defendants that are involved in this litigation? 

A. Southwest Co-Op. 

@. In what capacity are you employed there? 

A. In the mill and insecticide. 

Q. State whether or not you are the supervisor. 

A. I was a production manager in the mill and 
a labor foreman in the insecticide. 

Q. Were you employed in that capacity during 
the time when Mr. Held was supposedly with the 
company there from April 1, 1952, to June 20 of 
that year? A. I was. 

Q. About how long have you been in the employ 
of these companies or one of them? 

A. Sinee 1936. 

Q. That at that time was which company? 

A. C. M. Martin Wholesale. 

Q. That was the predecessor of this United ? 

A. Thatis mehte [2738] 

Q. Predecessor of the Southwest Co-Operative 
Wholesale. Now did you meet Mr. Held after he 
came here? A. Yes. 

@. When did you first meet him? 
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A. Well, I saw him—he had a meeting with me 
nd Ivan Stoltzfus one time. 
®. ~When was that? 

A. I don’t know what date it was. A couple 
f weeks after he came down here. 

Q. And what was that meeting about? 

A. He just told us that he run a business and 
e look at reports and if anything was wrong he 
rould ask us about it. 

Q. Did he ever give vou any directions as to how 
) operate or any suggestion ? 

A. No, he didn’t say anything—he didn’t say 
othing to me. 

Q. How many times all told did you see him or 
e sce you? That is, this second occasion. 

A. Well, when they was placing a man—chang- 
ng him from one job to the other. 

Q. That is taking a man from whom and giving 
im to whom? 

A. Taking him off the trucks and putting [279] 
im out in the field as a salesman. 

Q. Did he at that time in any way discuss with 
‘ou or give you any discussions or directions about 
iow to run the business ? 

A. We only talked about the man that time. 

Q. And that was just taking an employee from 
rour department and taking him to another depart- 
nent ? A. Right. 

Q. Did he at any other time in any way com- 
municate with you or inquire as to how your depart- 
nent was running or communicate with you as 
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to how to run it with any suggestions, anything of 
that sort? 

A. No, that is the only two times. Of course I 
might have spoke to him a few times, but that is 
the only thing I ean remember. 

Q. Well, now at that department head meeting 
that some have spoken about, about the middle of 
May of 1952, did he ask you to that? 

ee Lwastt (eumette 

Q. Did he ask you—invite you there? 

A. No. 

Mr. Laney: You may take the witness. 


Cross-Exanination 
By Mr. Trask: [280] 


Q. Mr. Sims, how long have vou been in charge 
of the shipping dock and office or that department 
that you are in now? 

A. Oh, I would say 6 years. 

®. In other words, as I understand it, your 
department is getting merchandise loaded for ship- 
ment and seeing that it is shipped to the proper 
person, is that right? 

A. Not only that. I am production manager. 

Q. Production manager of what? 

A. The feed mill. 

Q@. And you had that job as manager about 6 
years, you say? A. I would say so. 

@. Prior to that time you kind of grew up in 
the business down there, you knew it pretty well? 
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A. I wouldn't say that. | know my part of it. 
®. You know vour part of it pretty well. You 
re still an employee down there, still doing the 
une job? wae eS; 

@. And during the time he was there did you 
ive any particular fundamental or difficult prob- 
ms that were different from what they had [281] 
2en during the 6 years you have been there? 

A. No, I don’t know. 

Q. Everything went along pretty much the same 
i the 2nd of April after he came as it did on the 
oth of March before he came, did it not, Mr. 
ims ? A. Yes. 

@. He didn’t come down and change your 
1ethod of operation or fire your employees or do 
nvthing to interfere? A. No. 

Mr. Trask: I beleve that is all. 


Redirect Examination 
sy Mr. Laney: 


Q. Did he ever inquire or find out whether your 
epartment was running in a good fashion or a poor 
ashion ? A. He didn’t ask that. 

Mr. Laney: That is all. 

Mr. Trask: No further questions. 
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IVAN STOLTZFUS 
called as a witness by and on behalf of the Defend- 
ants, being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Laney: [282] 


@. Your name, please ? 

A. Ivan Stoltzfus. 

Q. Mr. Stoltzfus, are you in the employ of one 
of these defendants that are involved in this litiga- 
tion ? 

A. Yes, Southwest Co-Operative Wholesale. 

Q. Now, what is your capacity there? What is 
your job? 

A. I serve as manager of the sales floor and 
sales office in the feed and fertilizer department. 

Q. That is of what? 

A. Feed and fertilizer. 

Q. And how about the insecticides? 

A. Some insecticides too. 

Q. How long have you been with this company 
approxinately ? A. 5 years. 

Q. What about the sales warehouse and sales 
office, do you have anything to do with those? 

eee Ges 

Q. In what capacity? 

A. Manager of the employees. 

Q. When did you first meet Mr. Held? 

A. The first time I suppose was approximately 
2 weeks after he came there when he met Harvey 
Sims and [283] he met the two of us. 
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Q. What was the subject matter at that meeting ? 

A. He mentioned that he would like to operate 

business from reports and that he judged the 
rogress of the business from those reports and if 
hines didn’t go well he started to ask questions. 

Q. Did he ask you for any reports? 

A. No, can’t say that he did. 

@. Did he make any inguiries or find out as to 
yhether you were running it well or poorly? 

A. Not from me. 

Q. Did you ever meet him again? 

A. Yes, we held two meetings in his office, heads 
f the departments met in his office I think twice 
hat [ attended. 

Q. Now, as to the first of those meetings about 
vhen was that? 

A. Well, I don’t know for certain. 

Q. About how long was the meeting? 

A. Probably half an hour, 

Q. And did he give any advice or any sug- 
estions or discuss with you how you were to oper- 
te your business? 

A. We discussed mainly the general maintenance 
round the place. [284] 

Q. General maintenance. Will you explain that 
vst ? 

A. Well, I remember that we discussed grading 
f the grounds and cleaning up the place, making 
t look a bit more tidy. 

Q. Talked about grading what grounds? 

A. The grounds around the buildings. 
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Q. And then how long after that was the next 
meeting that you spoke of? 
Probably two weeks. 
And that meeting then did you attend that? 
Be GS. 
Q. And how long did that last? 
A. About the same length of time, I would say. 
@. What was the subject matter of that meet- 


o> 


A. Well, it followed the same general lines. Mr. 
Held asked each of us whether we had any sug- 
gestions to make. 

@. And did you make any suggestions and did 
he follow it up and discuss it at all? 

A. Well, there were a few suggestions made. I 
don’t recall just what they were, but they were 
not [285] of importance in the operation of the 
business. 

@. Well, do you recall what it was he talked 
about ? 

A. I don’t recall for certain except the main- 
tenance of the grounds is all that I remember for 
sure. 

Q. Well, now did he ever come there and 
familiarize himself with this work that you had 
charge of there, the feed and seed and insecticide 
and fertilizer business ? 

Mr. Trask: Object to the form of the question. 
This witness would have no knowledge of whether 
any person famiharized himself. 
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Q. Did he while you were present or around 
here ? 

Mr. Trask: Same objection, it is the same ques- 
ion. 

@. Did he ever come there to the feed or the 
eed plant and make anv inquiries of you about how 
> Was run and being run? 

A. No, he came there a few times, but there were 
o matters of importance discussed. 

Q. How about the insecticide and fertilizer busi- 
ess? Did he make inquiries or become familiar 
rith that? 

Mr. Trask: Same objection. [286] 

The Court: Same ruling. 

Q. Did he make any inquiries about it? 

A. Not of me. 

Mr. Laney: That is all. 


Cross-Examination 
3y Mr. Trask: 


Q. You are still employed down there? 

i”, “Wes. 

Q. Mrs. McInerney asked you to come up here 
nd testify ? 

A. Someone did. Mr. Sims asked me to come 
long, I really don’t know who called. 

Q. You did attend at least two staff meetings 
epresenting the department over which you spend 
nost of your time ? A. Two meetings. 

@. And those staff meetings, at those staff meet- 
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ings Mr. Held would go around and ask each one 
if they knew—if they had any suggestions or prob- 
lems and invite their comments, is that correct? 

A. That is right. 

Q. And anybody that did have suggestions or 
problems, if they did would speak up and you would 
discuss it, is that the way you handled the meeting? 

A. That is right. [287] 

@. And in addition he came down to your plant 
two or three times, you say? A. ‘Two times. 

@. And you didn’t keep any particular track 
of it as to the times he did come down or didn’t? 

A. No. 

Q. You spoke of his comment that he was ac- 
customed to checking the reports of the businesses 


of the departments and seeing how the departments 
were doing. Did vour particular department make 
a report? 

A. Not a written report, except, let me take ex- 
ception there—except that he could familharize him- 
self with the sales invoices and such but there was 
no condensed written report. 

@. What is your particular feed and fertilizer 
department ? 

A. Yes, I am in insecticide sales, too. 

@. The reports of sales of the feed and fertilizer 
and seed department are all contained in broken 
down figures on the report of the entire operation, 
are they not? Ae Whateis iene 

Q. So he wouldn’t have to come to you and look 
through the invoices to find out how much sales 


vs. Ralph W. ITeld 281 


lestimony of Ivan Stoltzfus.) 

mur [288] department was doing, would he? He 
mild check those, couldn’t he, from the monthly 
voices, monthly reports of the business, could 
2 not? A. I would say so. 

Mr. Trask: That is all. 

My, Laney: That is all. 


PAULINE McINERNEY 
led as a witness by and on behalf of the Defend- 
nts, being first duly sworn, testified as follows: 


Direct Examination 
v Mr. Laney: 


Q. What is your name, please ? 

A. Pauline McInerney. 

Q@.. Are you in the employ of these two com- 
anies that are defendants here? 

A. Yes, sir, both of them. 

Q. And how long have you been in the employ 
f these two companies that are defendants here? 
ited ? A. Smee January, 1939. 

Q. How long have you been in the employ of 
1e Southwest Co-Operative Wholesale? 

A. Since its organization March 1, 1944, and 
rior to that time in the employ of the Martin 
Vholesale, its predecessor. 

Q. I believe it came out in the evidence [289] 
rat you are the assistant secretary of both of these 
ympanies, is that correct? 

A. That is correct. 

Q. I will ask you whether you were the one who 
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is accustomed to actually keep the minutes of the | 
meetings of both companies. 

A. That is correct. 

Q. I will ask you whether you have produced the 
minutes books of both companies here. 

A. Yes, sir. 

Q. Which one of these is—well say the United 
Producers ? A. The top one. 

Q. We will come first please to the matter of 
this. Are you familiar with when Mr. Held was 
first communicated with? A. Yes, sir. 

Q. That was by whom? 

A. Mr. C. M. Martin. 

Q. Have you the carbon copy of that letter to 
him ? A. Yes, sir. : 

Q. I will call your attention to Defendant’s Ex- 
hibit A and I will ask you to look that over and 
see if you recognize that as the letter you just 
spoke [290] of that Mia. Martin sent in the first 
communication. A. That is correct. 

Q. When was it that you first saw Mr. Held as 
near as you can fix it? 

A. The latter part of January. 


Q. Of 1952? A. Yes. 
Q. And then was he in any way employed dur- 
ing that time? A. He was not. 


Q. And how long did he remain? Where did you 
see him ? 

A. I saw him about the office of the company 
at 1821 East Jackson and J sasehimmagain at the 
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saddle & Sirloin Club at a dinner which Mr. Smith 
rave for Mr. Held. 

QOD That was in Jahuary? 

A. That is right. 

Q. And then when did you next see him? 
®. I next saw him on March 6, 1952. 

@. Now, on March 6, 1952, state whether or not 
here was a board meeting of both of the com- 
yanies, 

A. There was a board meeting called for both 
he Southwest Co-Operative Wholesale and United 
-roducers on March 6. [291] 

Q. And were you present at some part of that 
neeting ? 

A. IJ was present at the beginning of the meet- 
ne, yes, si. 

Q@. Was there to be some discussion about pro- 
yosed employment of Mr. Held? 

A. Yes, sir. At the time they started discussion 
m1 the proposed appointment of a manager, all 
yeople except the Board were excused. 

Q. And was Mr. Wahmsley there? 

A. Yes, sir, and he was likewise excluded. 

@. And you were excluded? A. Yes, sir. 

Q. When the meeting was over did you see Mr. 
Held after it was over? 

A. Yes, sir, Mr. Smith and Mr. Held came to 
ny office after the meeting was over and Mr. Smith 
handed me a copy of the resolution which he stated 
had passed—had been passed at the meeting and on 
elancing at that 1 told Mr. Held that we were very 
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happy that he was going to be with us and both 
he and Mr. Smith said it had not been settled, that 
he had this prior commital in the east, that he had 
to be released from it, and he would let us know by 
March 15 whether he would accept it or not. [292] 

Q. About the 15th? A. Yes. 

Q. And then I will ask you whether that minute 
or that resolution that you saw was copied ver- 
batim in the minutes of this meeting of March 6, 
1952. 

A. An exact copy was entered into the minutes. 

). Was it in the minutes of each company? 

A. Yes, sir. 

Q. Calling your attention to the minutes in this 
book, you say? 

A. That is United Producers and Consumers. 

@. Will you find the minutes of that meeting 
please. Now, as to the portion of the minutes that 
has anything to do with Mr. Held will you read 
that? 

A. Motion was made by Klick, seconded by Mr. 
Collier and passed unanimously that Mr. Smith 
and Mr. Wahmsley be authorized to employ Mr. 
Held as general manager and work out terms of 
employment. 

Q. That is the resolution that was handed to you 
by Mr. Smith in the presence of Mr. Held? 

Age Thatas shiz 

@. As to the minutes of that same date, in the 
other company—this is which company? [293] 

A. Southwest. 
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Q. Will you look up the minutes of that and 
hen as to the minutes of the meeting of March 6, 
952, of the Southwest Co-Operative Wholesale, I 
vill ask vou to read all portions of it that have 
nything to do with Mr. Held. 

A. Motion was made by Mr. Collier, seconded 
yy Ralph Ashby and passed unanimously that Mr. 
smith and Mr. Wahmsley be authorized to employ 
ir. Held as general manager and work out the 
erms of employment. 

Q. That was on the evening I believe you said 
f the 6th that this happened ? A. ‘es, sir 

Q. Now, I will ask you whether you saw Mr. 
deld and Mia. Smith at any time the next day? 

A. I saw Mr. Smith in the afternoon about 
-:00 o’clock and he asked me if Mr. Held had called. 
te said that Mr. Held was going to meet with Mr. 
Martin at the Adams Hotel that day and going to 
‘all him and let him know when he would like to 
ye picked up and come out to the company and Mr. 
teld called approximately I would say 2:30 or 5:00 
ind Mr. Smith did pick him up and bring him to 
he offices of the company; at the time they dis- 
‘cussed among them, just the two of them, their [294] 
ywn business. [ do not know about that. 

Q. Did you see them along about 5:30 of that 
ifternoon of the 7th? A. They came in. 

Q. Just yes or no, whether you did. 

ae 6S; 

Q. Had you seen what they were doing mean- 
while ? A. No, sit. 
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Q. Go ahead and tell what happened then along 
about 5:30. 

A. They came in about 10 minutes of 5:00, some- 
think like that. 

@. You say they? 

A. Mr. Held and Mr. Smith and stated they 
were going to go to the hotel to pick up a copy of 
the contract which My. Held stated his lawyer in 
Des Moines had drawn up and that they would be 
back and would lke me to remain in order to work 
with them on this contract and they returned 
about 5:15. 

@. And then what happened? 

A. They had this contract form which, as I say, 
Mr. Held stated his lawver in Des Moines had 
drawn up. My. Held dictated two changes in the 
contract and I typed the contract from the [295] 
contract which he presented, adding the note which 
he had dictated. 

Q. I will show vou Defendant’s Exhibit D im 
evidence. Did you hear the testimony of Mr. Held 
to the effect that that was the copy of the contract 
that he had at that time? Did you hear his testi- 
mony about that? A, “Wes, sit 

Q. Is he correct in that? 

A. That is not true. I had never seen that con- 
tract until vesterday. 

Q. What was the size of the contract that he 
had that he said his lawyer had drawn up? 

A. It was a one-page document which was type- 
written and not printed. 
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Q. LI will ask you whether you have your steno- 
rraphic notes showing what they dictated and what 
rou wrote and what you copied from that? 

® Yes, I have. 

Q. When that was drawn up then I will ask 
rou if that—if what vou drew up was this form of 
ontract, one copy of which was introduced in eyvi- 
fenee as Plaintiff’s Exhibit 1. That is the contract 
nvolved in this litigation ? A. Yes, sir. [296] 

Q. Then when that was drawn up go ahead and 
tate what further was said and done. 

A. The contract was typed from the copy which 
vas brought with the additions which had been 
ictated. Mr. Smith signed two copies, it was typed 
n triplicate, he signed two copies and it was the 
inderstanding between Mr. Smith and Mr. Held 

Mr. Trask: Objection. Let’s just get what was 
aid. 

Q. What did they say? 

A. It was stated that Mr. Held would take two 
opies of the contract with him which had been 
igned by Mr. Smith and that he be released from 
Hs commitment in the east, that he would let Mr. 
smith know by the 15th whether or not he would 
ecept the employment and would at that time sign 
he contract. 

Q. By the 15th of what month? 

A. March, 1952. 

Q. <And then what was your accustomed quitting 
ime at that time? Ae 9:00. 

Q. This was made from 5:15 on, was it? 
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A. Yes, sif. 

Q. And was Mr. Wahmsley there at all? [297] 

A. Myr. Wahmsley was not there. 

Q. I will ask you to state if you know, whether 
he was available at his office, or do you know? 

A. TI assume that he was. We can usually reach 
him when we need him. 

Q. Did Mr. Held mail that contract back by 
the 15th of the month ? A. No, sir, he did not. 

Q. Did you later see the contract? 

A. ies, si 

Q. And where was it sent to? 

A. It was sent to Mr. Smith’s residence in Glen- 
dale, Arizona. 

Q. If you know, state whether it arrived there 
before or after his death. 

Mr. Trask: Object. No possibility of the witness 
knowing unless she was present. 

Q. If you know. 

A. It arrived after his death. 

Q. Now, I will ask you to state whether you 
were at his house on the day of his death. 

A. I was at his residence twice on the day of 
his death. 

Q. When were you first there? [298] 

A. IT was there approximately 10:30 or 11:00 
in the morning. 

Q. Was this contract or any letter containing 
it there at that time? A. It was not. 

Q. And then did vou come back later? 
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A. I returned to his residence that evening ap- 
roximately 7:00 o’eclock. 

Q. Did vou have information that this contract 
fas supposedly signed and in the mail? 

& Yes, sir, Mr. Smith had told me that it was. 

Q. And then when you came back later was the 
ontract there? 

Yes, sir, it was there at 7:00 in the evening. 
Had it come through the mail? 

Yes, sir. 

Had the envelope containing it been opened ? 
No, sir. 

And then what was done with the contract? 
The contract was filed at the office. 

Did you bring it back to the office? 

Yes, sir. [299] 

Did you at that time have any knowledge of 
ane or not Mr. Wahmsley had helped to work 
ut the terms of this contract? 

A. No, I did not. I knew that he was not there 
t the time that it was prepared and written. 

@. And then did you have some communication 
rith Mr. Held after Mr. Smith’s death? 

A. Yes, sir, I sent him a telegram the afternoon 
f Mr. Smith’s death stating that he had died and 
he funeral would be held on a certain day. 

Q. Did he communicate with you? 

A. Yes, he ealled on the telephone the following 
ay, said that he would not be able to be here be- 
ause he was planning to leave Des Moines the day 
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of the funeral and that he would be here to start 
work on the first day of April. 

@. Then did he come out? 

A. Yes, sir, he arrived the day before, the first 
dav of April, I guess the 31st. 

Q. Did you see him on the first day of April? 

NCES. 

Q. I will ask you whether you were there at 
the office of these companies during the entire 
period [300] from April 1, 1952, until June 20 of 
19524 

A. Yes, sir, I was there every day from 8:00 
in the morning until almost 6:00 at night with the 
exception of Saturdays and Sundays. 

Q. Now, as to the first week after he came there 
what did Mr. Held do and say? 

A. The first week he was there—the Ist was on 
Tuesday, I believe, and Mr. Held was in the office 
most of that week. However, he was in his office 
with the door closed, he did not take any active part 
in the business except the board meeting he at- 
tended on the 3rd day of April. 

Q. On the 3rd day of April he did attend the 
board meeting ? A. Yes. 

Q. And I will ask you to state whether at that 
board meeting of April 3 the minutes of the meet- 
ing showing about his proposed employment were 
read and approved ? 

A. Yes, sir, the minutes were read and approved. 

Q. Then what next did he do? Go ahead and 
tell what he did and where he was, if vou know. 
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“ «Hesstated on Thursday or Friday of that 
inst week that he had planned on going to the [301] 
‘oust the following week and would be gone all 
vxeek, that he was going to call on various members 
of the Southwest Co-Operative Wholesale and at- 
empt to build up the sales volume of those com- 
yanies With the Southwest on equal volume with the 
United if it could be done. 

@. And what did you tell him about that? 

A. I told him the type of business that each of 
chose members operated, that two of them were pri- 
narily market organizations for the purpose of 
marketing seed and hay and that the principle 
supplies that they handled were fertilizer and in- 
secticide, that the member that was located in San 
Diego operated a feed mill only, that that mill was 
far larger than ours and that they had never 
hought any from us with the exception of a few 
cars of barley during harvest time. 

@. And did he go on this trip then? 

A. Yes, he did and was gone the entire follow- 
ing week, 

Q. Now, after he returned I will ask you whether 
you had any talk with him about whether or not 
vou were correct in telling him about it. 

A. Yes, sir, he said that from his observations 
of the company that there was not a great deal of 
business that we could do with them. [302] 

Q. Now, did you ever have any talk with him 
about Yuma or did he make any remarks to you or 
not? 
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A. No, sir, we discussed the fact of the farming 
development in the Yuma Mohawk area and briefly 
—and he merely stated that he was interested in 
locating a farm here and wondered what locality 
would be the best to locate in. That was the only 
conversation we ever had except after he came 
back he did say that he had stopped in Yuma and 
visited this Yuma marketing co-operative which was 
located there. However, they have no connection 
with either of our companies. 

Q. Then what did he do the next week? 

A. The following two weeks he was out of the 
office the major portion of the day except perhaps 
an hour during the day and he told us that he was 
calling on the Board of Directors. 

Q. Told you he was calling on the Board of Di- 
rectors for a couple of week ? A. Yes. 

@. After that what did he do? 

A. I have no accurate knowledge of what he 
did. I don’t know what it was except that he was 
in the office very little of the time, between 30 min- 
utes and an hour each day. [303] 

Q. You have brought it up to about what time 
now? From then, we will say, up until he went 
east. That I believe was about May 25, was it? 

A. Yes, it was his practice during all of that 
time to visit the office perhaps half an hour to an 
hour a day, usually in the morning he would be 
there around 8:00. Once in a while he would come 
in in the evening once in a while. 
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Q. Would he leave word with the switchboard 
inl ? 

A. He did not and I made inquiry of his secre- 
ary aud she did not know either. 

Q@. Can you give us some idea how frequently 
hat would occur that vou didn’t know where he was 
yhen he was gone? 

A. ‘That would occur several times each day. 

Q. That is, that they would make inquiries? 

ane Yes 

@. Then was there a board meeting held some- 
ime the latter part of May? That is May 23 or 
5 or someplace along there? 

A. It was the latter part of May. I know that 
t was the last Friday. The exact date I don’t 
emember. [3804] 

Q. Could you refresh your memory and tell us 
he exact date when that board meeting was? And 

am referring to a board meeting just before he 
oft for the east. 

A. I don’t believe this was inserted. I have it in 
ay other file there—May 23. 

Q. May 23. Now, then do you know of your 
wn knowledge or not where he went then or did 
e tell you anything about where he was going? 

Mr. Trask: At what time? 

Q. At any time after this. Did he attend this 
oard meeting of May 23? A. Yes, sir. 

Q. And then did he state to you at any time 
fter that where he was going or not? 
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A. Yes, sir, about 5:00 he said that he was going 
back to Des Moines. 

Q. And that was for what purpose? 

A. Bring his family to Phoenix. 

Q. And then were you present at this meeting 
that has been spoken of as an informal meeting of 
May 27? Were you present at that? 

Ave ViGSe0S12 

Q. Did you keep minutes of that or not? 

A. No, sir, it was not an official meeting of [3805] 
the Board of Directors. 

Q. Who were present at it, 1f you remember? 

A. Mr. Essley, Mr. Holly Smith, Mr. Emil 
Rovey, Mr. Ralph Ashby, Mr. Jack Click, Mr. I. F. 
Collier, Mr. John Biggs, Louis Wahmsley and miy- 
self, 

Q. Now, I will ask you whether or not at any 
time previously to that, you did endeavor to con- 
tact Mr. Click? 

A. Mr. Click was at the meeting. 

Q. <At the meeting of the 27th. I was mistaken. 
I was thinking of some other meeting. Is that the 
meeting as a result of which there was some tele- 
gram sent? A. Yes. 

Q. Calling your attention then to the telegram 
which is in evidence as Plaintiff’s Exhibit 2 stating 
‘‘Question is raised as to legality of your contract 
of emploviment, therefore I suggest that you defer 
moving your family until vou hear further from 
Board of Directors’’ and signed D. O. Essley. Did 
you type that telegram or not? 
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A. No, I believe this is a draft that you had 
rawn up and I did telephone it to the telegraph 
ffice. 

Q. You telephoned it to the telegraph company. 
‘hat [306] was the one he got, I see. Calling your 
ttention to Plaintiff’s Exhibit 3 in evidence, his 
eply to that in which he said ‘‘You are advised 
hat my contract entirely legal and I am continuing 
nv employment in accordance with its terms.”’ 
signed Ralph W. Held. Was that received at the 
fice in due course ? A. Yes, it was. 

Mr. Laney: May it please the Court, I want to 
‘0 on to another subject. Would your Honor want 
o adjourn at this time? 


(The regular evening recess was taken.) [307] 
Mr. Laney: I ask to withdyvaw this witness for 


/-moment for a brief other hne. 
The Court: All right. 


HERBERT F. HOLMES 
alled as a witness by and on behalf of Defendants, 
eine first duly sworn, testified as follows: 


Direct Examination 
3y Mr. Laney: 


Q. What is your name, please? 

A. Herbert F. Holmes. 

Q. And what is your business? 

A. Field supervisor for the Southwest Co-Oper- 
itive Wholesale. 
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Q@. How many men or sub-supervisors do you 
have under you? A. Three. 

Q. What title do you give them? 

A. They are called area managers. 

Q. What area do you serve in your capacity as 
head field man? 

A. Wherever the Co-Op operates throughout the 
state. 

Q. And were you employed in that capacity 
April 1, 1952, through June 20 of that year— 
that is [808] the time when Mr. Held was manager 


of the company? A. I was. 
Q. About how long have you been employed by 
the company ? A. A little over three years. 


Q. Now, about when was it that you first met 
Mr. Held? 

A. About 2 or 3 or 4 days after he took over 
active management. 

Q. How much time did he spend on the field? 

Mr. Trask: The witness can know how much 
time he spent with him, but not in the field. 

The Court: He couldn’t answer that. 

Q. Did he spend some time in the field within 
your knowledge? A. Oh, yes. 

@. Will you relate what that time he spent in 
the field was, naming the first and going on? 

A. Well, as I recollect one of the first things 
was a tour through the Glendale-Litchfield area 
where we visited three different Board of Directors 
of the organization. 

Q. What was done at that trip? 
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#, J wasn’t present at all. That is, Mr. Held 
vas talking to one of them. Sometimes I was [309] 
resent, sometimes I wasn't. I would wander away 
naybe and inspect the field, but as I remember the 
onversations it was with regard to the plans of the 
reanization. 

Q. That took how long out of his office? Was it 
ne day or two days or more? 

A. That was one day in that area. 

Q. And then what was the next trip, if any? 

Mr. Trask: May we have the time established, 
‘ir. Laney. I didn’t get the time on that trip. 

Q. Can you fix the date? 

A. I can’t recall the date, no. 

Q. Were there any cotton chopper demonstra- 
ions ? 

A. Yes, there was a cotton-chopper demonstra- 
ion scheduled, one day we were in Chandler in the 
norning and Buckeye in the afternoon and Mr. 
teld was present for those. 

Q. That was one day, was it? 

A. That was on the same day, yes. 

Q. Then was there any other cotton-chopper 
lemonstration ? 

A. There were other cotton-chopper demonstra- 
ions, but I don’t recall that both of us were 
present. [310] I wasn’t present at the one at Glen- 
lale, I know. 

@. That was another day. Then did you ever 
ake a trip to Casa Grande with Mr. Held? 

A. Yes, we took a trip to Casa Grande and 
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visited with the area supervisor in Pinal County 
and returned through the area from Casa Grande, 
Coolidge and through the Queen Creek area back 
here and stopped and talked with at least one 
farmer that I know of. 

Q. That was who? 

A. That was Mr. Hanna—at least one. 

@. And did that take one day or more? 

A. That was on one day, the biggest part of one 
day. 

@. And then was there any trip to Safford? 

A. Yes, we left Prior early one morning and 
spent the entire day in Safford. Now, I believe 
that there were two. 

Q. You think there were two days in Safford? 

A. Yes, the reason for that is I go down there 
frequently in the summer and I don’t exactly reeall, 
but I definitely recall coming into Phoenix from 
two different directions. 

Q. And then was there some trip out to inspect 
some barley field? 

A. Yes, we were out together to inspect a [311] 
barley field several miles west of Phoenix. 

@. And now, were there any other trips that 
Mr. Held made out of the office with you as head 
of the field man—supervisor—other than those that 
you have mentioned ? 

A. We were in the field, remember one day at 
the conclusion of a Saturday insect school—that was 
on one aay and he attended most of those of which 
[ believe there were four. 
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Q. Those were on Saturdays. Well was the office 
Josed or open on Saturdays? 

A. This particular school was held not in the 
iffice. 

Q. I know, but if you know state whether or 
iot the offices of the company were closed on Satur- 
lays. 

A. The offices of the company, the way you put 
t, ves. We didn’t normally work. That is our 
‘orce didn’t normally work on Saturday. 

@. Then were there any other times that he was 
m field trips with you as head? 

A. I don’t recall any other times. I do recall 
nother time. We did visit, go down and visit the 
‘county agent. 

Q. Where was that? [812] 

A. At 1201 West Madison. 

Q. Here in Phoenix? ase SUBS. 

Q. What did you do there? 

A. Discussed the general agricultural picture 
vith the county agent. 

Q. How much time did you spend out of the 
office on that trip? 

“. Probably 2 or 3 hours, as I remember. As J. 
recall right now, that is the extent of being out m 
‘he field. 

Mir. Laney: That ts all. 
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Cross-Examination 
By Mr. Trask: 


Q. You say that he worked on Saturdays at- 
tending field demonstrations with field men? 

A. Yes, we operated an insecticide school for a 
great number of summer men which we held on 
Saturdays and he attended. 

@. He attended those meetings? 

A. Yes, sir. 

@. Was that on one Saturday or several? 

A. I believe it was a total of four Saturdays. 

@. Do you recall then—as a matter of fact you 
didn’t keep any pencil and note book time sheet 
of the times that vou were out with Mr. Held or 
out on these other trips, did you? [313] 

A. Not as such, but I kept a diary which went 
up in the fire. 

@. You are just testifying here from memory, 
though, the best you can? A. That is right. 

Q. Do you recall attending a cotton meeting with 
Mr. Held at the Westward Hotel one day? 

A. Oh, yes, definitely. 

Q. That was another day actually from morn- 
ing until most of the afternoon, was it not? 

A. Yes. 

@. That was on company business, was it not? 
Do you remember going to Dr. Roney’s office with 
him to discuss insecticides and insects with respect 
to cotton ? 
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A. Yes, I attended two, I believe it was a two- 
lay session that Dr. Roney held. That was separate. 
\lso at this visit where I mentioned we went to 
he county agent’s office I think we included Dr. 
Yoney in that. 

Q. In that one too in addition to the insecticide 
ehool—in all of these trips that you have men- 
ioned, they were on company business and com- 
any affairs, were they not, Mr. Holmes? 

Eom Y eS. 

Q. All of them Mr. Held took an interest [314] 
n the business at hand and the company affairs 
t that time? KK, Wes~sir. 

@. Seemed to know and understand the nature 
yf the problem and what was involved generally ? 

A. Well, you say generally, yes—technieally he 
vas interested in our agriculture. 

@. With respect to some phases of the cotton 
ve wasn’t familar with it, having been raised on 
in Towa farm, as someone would have been who 
lad been raised in Arizona, was he? 

A. That is right. 

@. He was interested in learning and worked 
vith you in these affairs with you, did he not? 

A. Absolutely. 

@. Going down the list of these various trips, 
imes, the day you went through the Glendale- 
uitchfield area and met the Board of Directors, 
lo you recall the time of the month that was? 

A. I cannot recall. 

Q. How about the cotton-chopper demonstration 
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in Chandler and Buckeye? Do you remember the — 
dates and times of those? 

A. No, I can’t. Not from memory, I can’t. 

Q. You mentioned that there were other [315] 
demonstrations held and that you didn’t attend the 
demonstrations, is that correct ? 

A. That is right. 

@. You don’t know then whether or not Mr. 
Held might have attended the others in your ab- 


sence ? A. I don’t know, no, sir. 
Q. You can’t fix the date of those other demon- 
strations either. A. No. 


@. Those cotton-chopper demonstrations were 
for the purpose of demonstrating to the farmers a 
piece of equipment that the co-op was interested 
in selling, is that right? A. That is right. 

@. The trip to Casa Grande that vou said took 
a Whole day, where you talked to Hanna and others, 
do vou recall the date of that, approximately what 
month ? 

A. That was—that would be late April or May, 
late April or early May. 

@. The trips to Safford, you say there were 
at least two of those ? 

A. I believe there were two, yes. 

@. Those of course took all day. Those were 


on company business ? [316] A. Absolutely. 
@. The trips to inspect the barley field, those 
were on company business ? A. That is right. 


@. As a matter of fact everything you testified 
about was on company business, was it not? 


vs. Ralph W. Held 303 


(Testimony of Herbert F. Holmes.) 

mm tixactly. 

Q. Do you remember the four Saturdays work- 
ing on field demonstrations? Do you remember 
Whether those were in April or May or about when 
thev were? 

“A. Yes, those would have been in May. There 
nay have been one the last Saturday in April. 

Mr. Trask: I believe that is all. 


Redirect Examination 
By Mr. Laney: 


Q. Counsel referred to those as field demonstra- 
ions. What were they? 

A. It was insecticide school, part of which was 
veld in various conference rooms and then moved 
nut into the field, not on every occasion. 

Q. They were held in conference rooms where ? 

A. Generally we selected a private dining room 
30 that we could start in the morning and have our 
meal and uninterruptedly go on with our [317] 
school. 

Q. Who was conducting that school ? 

wx, Jl was. 

Q. That was on Saturdays? A es: 

Q. Counsel asked you if there were other demon- 
strations. I believe you stated the one at Glendale 
vou were not present at? 

A. No, there were a total of four demonstrations. 

Q. There were? 

Pe Onetiree ditterent days of which I attended 
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three demonstrations. JI did not attend the Glendale 
demonstration. 

Q. Those were demonstrations of the cotton- 
chopper? A. Cotton-chopper. 


Recross-Examination 
By Mr. Trask: 


Q. Do you remember some meetings at the 
Phoenix Union High School attended by you and 
My. Held among others? 

A. Yes, when you ask me if we met Dr. Roney 
that was the statement I meant that there were two 
days that he attended those all-day sessions. 

Q. At Phoenix Union High School? [318] 

A. Phoenix Technical School. 

Q. Those were with reference to company busi- 
ness ? A. Yes. 

Q. It concerned entomology and the control of 
insects and cotton fields and what type of insecti- 
cides would best control and the insecticides that 
your company sold, is that right? 

A. That is right. 

Mr Trask: Thatis all: 

Mr. Lanev: ‘That is all. 
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nts, being first duly sworn, testified as follows: 


Direct Examination 
sv Mr. Laney: 


Q. What is your name, please? 

m ehi B. Palme 

Q. What is your occupation or position ? 

A. Area supervisor or area manager, whichever 
itle they want to eall it. 

Q. For which company? 

A. United Producers and Southwest. 

Q. I will ask you whether you were employed in 
hat capacity from April 1 to June 20, of [319] 
952? A. Yes, sir. 

Q. And what area did you serve? 

A. Call it the east side, the south side. That is 
ast of Phoenix. 

Q. You heard the testimony of Mr. Holmes I 
uppose, did you? A. Yes. 

Q. Now as to the cotton chopper demonstrations 
hat he spoke about, did you attend some of those? 

A. Yes, sir. 

Q. Which? 

A. I attended the one at West Chandler and I 
-ecall another one we had on the east side of Chand- 
er. In fact it was the very first one that was held. 
‘t was actually before the cotton was even up. We 
ised some blank rows in which to check and test. 

Q. Were those held on the same day? 
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A. No, that was a separate one entirely. 

Q. What about the one at Buckeye? 

A. I did not go. 

Q. Was there any other time that you saw Mr. 
Held on any field trip? 

A. At the same meetings and field demonstra- 
tions that Mr. Holmes mentioned. [320] 

Q. Just those? 

A. I did see him the one time when he was re- 
turning from someplace, where I don’t know, but I 
did see him the one time while I was checking cotton 
fields. 

Q. Was that on the day of any of these demon- 
strations you told about ? A> NoOvsiie 

@. Your job was what? 

A. Well, in the summertime we had several men 
working under us and we supervise those men dur- 
ing the balance of the year. Of course, we are ¢all- 
ing on farmers and selling our products, whatever 
it may be. 

Q. That was in the sale of what products? 

A. Of everything that the company has to sell. 

Q. What are the products? 

A. Feeds, livestock, insecticides, Iumber, fur- 
niture. 

@. Did it sell the products that were handled in 
the lumber yard or hardware department or any of 
those other departments? That was the other com- 
pany, was it? 

A. You are referring to what [ would sell? 

Q. Yes. [321] 
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A. Yes, we would sell everything that was down 
ere that anyone would ask for. 

Q. Well did you spend any time at the hard- 
are store or the lumber mill or the other depart- 
ents there, the retail stores? 

A. During what time? 

Q. During the time we are talking about? 

A. Only to come in oceasionally to pick up mer- 
iandise or to get reports. 

Q. Other than those Mr. Holmes has mentioned 
nd you have mentioned, were there any other oc- 
isions you saw Mr. Held on any field trips? 

A. Not away from the office, no, that I can reeall 
t the time. 

Mr. Laney: That is all. 


Cross-Eixamination 
y Mr. Trask: 


Q. Mr. Palmer, then on most of the occasions 
nat Mr. Holmes testified about vou. or some of 
nose, vou were present too, is that correct? 

A. Yes. 

Q. And some of them you were not present? 

A. That is right. 

Q. And some of these cotton chopping demon- 
trations yon testified about when Mr. Held was 
resent Mr. [3822] Holmes was not present, is that 
ight 2 A. At the one, yes. 

Q. At least one. Do you recall an occasion when 
ou and Mr. Held examined a cotton field sonth of 
Tesa one night about 7:00? 
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A. That was the time I was referring to a while 
ago when I stated that I met him one time out in 
a cotton field. 

Q. Coming home from Mesa? 

A. Yes, I had—I was inspecting the field and he 
was coming home from somewhere. 

@. At least he met you there and went over the 
field with you at 7:00 in the evening ? A. Yes. 

@. You were there on company business? 

A. Yes. 

Q. He was there on company business to learn 
from you and to investigate, check for the company, 
was he not? 

A. We discussed the problems of course that I 
have in the field. 

@. At that time? A, Yes, sir. 

Q. During all of these occasions that you worked 
with him he seemed interested in the company [323] 
business, did he not? A. Yes, sir. 

Q. Trying to learn and find out and acquaint 
himself with company affairs and the problems of 
this area? A. Yes. 

Q. Do you recall Mr. Held attending an ento- 
mology school for two or three days in April or 
May at Phoenix Technical School? A XG 

Q. Do you recall attending several meetings of 
the field men in the upstairs office of the field mill 
down at the plant where you had some problems 
with lumpy insecticides or lumpy fertilizer trying 
to work out that problem? 

A. We definitely did, yes. 
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Q. And Mr. Held was there at that time? 

A. He was, ves. 

Q. Worked with you and Mr. Holmes and the 
est of them on that problem ? A. Yes. 

Q. That was an important problem of the com- 
any at that time? A. Very definitely. 

Q. He helped work out a contract with the [824] 
eld men in the manner in which they should carry 
n their duties and how the territory should be 
ivided and the details of that, do you recall that? 

mm Yes, sir. 

Q. My. Held as manager helped work out those 
ontracts ? A. Yes. 

Q. That was an important part of the sale of in- 
ecticide and fertilizer for the company throughout 
he territory ? A. Yes sir, it was. 

Mr. Trask: I believe that is all. 


Redirect Examination 
sy Mr. Laney: 


Q. This matter that counsel brought out from 
ou about some lumpy material, what was that? 

A. That is your insecticides. The year before 
-e had had trouble due to things—not our fault 
t the plant as far as we knew and we were just 
etting ready to start a new season and we wanted 
>» make sure that our material was free and that it 
vas good when we started the season. 

Q. Where was it that you did what work vou did 
n that? 
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A. Upstairs in the mill office was where we [325] 
first came in and we talked about it and discussed it 
because we were having 

Q. That was at the plant? 

A. At the plant, down at the feed mill plant it is. 
Then we made one or two trips over into the in- 


secticide department where we obtained samples of 
our materials. We took them back, tested them and 
examined them and one of the boys was asked to go 
out and buy a sample of other dust and bring it in. 
Then one meeting we first brought up the problem, 
the next meeting we brought up the dust and went 
over to the plant and got our samples, then the meet- 
ing was postponed because Joe Huron wasn’t there. 
He was asked to come in and sit in on this final 
meeting that we had as far as eliminating our lumpy 
dust. 

Q. That was all there at the plant? 

nia ES. 

Q. And Mr. Held was there? A. Yes, sim 

Q. Now as to the contract with the field men that 
opposing counsel asked you about, was that worked 
out before Mr. Held came here? 

A. ‘They had had it typed out and made up, yes, 
sir, but it was gone over and adjusted or changed in 
his presence at his request. [326] 

Q. And who had worked that out? 

A. That I couldn't say. I presume that My. 
Wahmsley, our man at the plant, was the one who 
worked it out. 

Mr. Laney: No further questions. 
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JOHN N. KLEINZ 
led as a witness by and on behalf of the Defend- 
its, being first duly sworn, testified as follows: 


Direct Examination 
vy Mr. Laney: 


Q. What is your name, please? 

A. John N. Kleinz. 

Q. What is your position? 

A. Iam in charge of the west side district. 

Q. For this same company ? A. Yes. 

Q. Which company is that? 

A. I believe I am paid by the Southwest Co- 
perative. 

Q. Being supervisor of that district what do you 
2 

A. Well, I am in charge of insecticide, fertilizer 
1d anything that we keep on that side. 

@. <And you sell to whom, to the farmers? 

A. 'To the farmers, yes. [327] 

Q. You heard the testimony of Mr. Holmes here, 
id you? A. Yes, 

Q. And did you know of any other field trips 
iat My. Held ever made other than those that Mr. 
olmes and Mr. Palmer testified about ? 

A. The only field trips that T would know about 
ere the ones that I was on. He was out in Buckeve 
1e day, another time in Glendale. 

Q. And the one at Buckeye, do you know whether 
at was the same day as the one at Chandler? 

A. I believe it was. They shipped the equipment 
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from Chandler to Buckeye and got there in the 
afternoon. 

(). And the one at Glendale, who else was pres- 
ent there? A. Besides Mr. Held? 

Q. Yes, which foreman or supervisor ? 

A. Well, I was there. That is all I could account 
for on that. Mr. Held was there too, of course. 

@. And that was a demonstration of what? 

A. A eotton chopper. 

Q. Do you know whether that was the Glendale 
one that was spoken of by Mir. Holmes or not? 
There [328] was one in Glendale. 

A. He did refer to the Glendale demonstration. 

Q. Was there just the one Glendale demonstra- 
tion of that? 

A. There was just one demonstration in Glen- 
dale, yes. 

Q. Was there anv other time that Mr. Held was 
out on your area during this time from April 1 to 
June 202 

A. I ean recall the time when Mr. Held and Mr. 
Holmes and myself went out to make an adjustment 
on barley—grain. 

Q. Was that the barlev trip that was testified 
about by Mr. Holmes, the same matter or one of 
them? — A. Yes, I believe it is. 

Mr. Laney: That is all. 


us. Lalph W’. ITeld 313 


Testimony of John N. Kleinz.) 


Cross-Examination 
sy Mr. Trask: 


Q. I don't recall, my notes don’t show Mr. 
folmes testifying about any trip out to make any 
djustment on barley, Mr. Kleinz. When was that? 

A. Well, now, that is a good question. I don’t 
now when but Mr. Holmes and Mr. Held and I 
vent out to see Trombley on adjustment on [329] 
rain. 

Q. What was the occasion for that trip? 

A. There was a complaint on it and it was In my 
rea. We sold them barley and they got 214 orders 
f barley and the rest was oats and we were trying 
o determine the cause. 

Q. Did vou request Mr. Held to go out there 
vith you as the manager to help work out the prob- 
em? 

A. I requested Mr. Held through Mr. Holmes 
vrho was my superior. 

@. And he did go out there on that trip with 
ou? 

A. Yes, we talked it over beforehand and then 
vent out. 

Q. Did he take an interest in the affairs of the 
ompany on this oceasion and other occasions when 
rou were out with him working out problems? 

A. Yes. 

Q. This particular trip on the barley, how many 
imes did vou go out to see Mr. Trombley ? 
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A. I went out with Mr. Held and Mr. Holmes 
only once that I can recall. 

@. You don’t remember when Mr. Held went 
out on any other occasion at all? 

A. No, I wouldn’t know. 

Q. Was that problem adjusted [830] satis- 
factorily ? 

A. I didn’t hear any more about it after that. 

@. And you likewise were familiar with a great 
many of these other trips that Mr. Palmer and Mr. 
Holmes have testified to. You were along on some 
of those too, were you not? 

A. I was on one in Casa Grande and one, maybe 
two, in Chandler, yes. 

Q. Mur. Held, so far as you could observe in these 
trips, displayed a good general knowledge of agri- 
culture and farming problems, did he not? 

A. I would say so, yes. 

Mr. Trask: That is all. 

Mr. Laney: ‘That is all. 


IRVIN D. TWAY 
called as a witness by and on behalf of the Defend- 
ants, being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Laney: 
Q. What is your name, please? 
A. Irvin D. Tway. 
@. What is your position? 
A. Area manager for Pinal County. 
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Q. That is for the Southwest Co-Operative 
Wholesale? [331] 

A. And the United Producers and Consumers. 

Q. You are area supervisor of what? 

A. Mr. Holmes is my immediate supervisor. I 
am an area manager for Pinal County, in charge of 
sales. 

Q. In the sale of what? 

A. Sale of all the products that our company 
handle. 

@. That which company has? 
A. United Producers and Consumers Co-Oper- 


Q. Well, what is it that you sell mostly? 

A. Insecticides, fertilizers, farm supplies. 

Q. Were you in that position during the entire 
time that Mr. Held was supposed to be manager? 

A. Yes, sir. 

Q. Did vou ever see him on anv field trips or 
faip)? me Yes. sii, 

Q. When, as near as you ean fix it was that and 
where did he go? 

A. On some of the trips that Mr. Holmes has 
mentioned I saw him on some of those. I wasn’t 
on all the trips that the other boys made and one 
other time he and Mr. Holmes came to Casa Grande 
and I saw him on that time. [332] 

Q. Was there any trip that he made into vour 
field that you know of other than those that have 
heen testified to? A. No, sir. 

Q. What did he do on that trin? 
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A. As TI recall, Mr. Holmes stopped by and met 
them at the office down there in Casa Grande and 
he and Mr. Holmes stopped by and visited with me 
for a little while, an hour or so, I imagine, and asked 
how everything was getting along and so forth and 
then they took off and went on to make some other 
contacts for farmers. 

Q. Spent about an hour with you, you say? 

A. I would imagine something like that. 

@. What did he come for? 

A. Wanted to know what the situation regard- 
ing insecticides and fertilizers were down there. 

Mr. Laney: That is all. 

Mr. Trask: I have no questions. 


PAULINE McINERNEY 
called as a witness by and on behalf of the Defend- 
ants, having been previously sworn, resumed the 
stand and testified further as follows: 


Direct Examination 
(Continued ) 


By Mr. Laney: [333] 


Q. Now, Mrs. McInerney, there has been talk of 
so-called informal meetings of the Board of Diree- 
tors that was called—held on May 7, 1947. Do you 
know why that was called ? 

A. That meeting was called by Mr. Essley for 
May 27. 

Q. May 27? 
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A. And he came into the office on Monday, which 
guess would be the 26th, as he usually did, he 
ould come in two or three times a week and check 
nd see if things were going all right and asked 
pout Mr. Held and I told him that he had gone 
ist, stating he was going to bring his family here 
rd that I had assumed he had cheeked with My. 
ssley and Mr. Essley stated at that time 
Mr. Trask: I am going to object to conversation 
tween this witness and Mr. Essley not in the pres- 
ice of defendant, hearsay. 

The Court: All right. 

Q. Then were all the members of the Board that 
pu could reach notified of a meeting ? 

Mr. Trask: I object to that question, it calls for 
conclusion whether they were notified. She can 
stify what she did or knows about it. 

The Court: She ean testify as to what [334] she 
NOWS. 

Q. What do you know? 

A. T notified all of the Board with the exception 
“Mr. Dana Fisher who lived in Glendale and we 
led the meeting on Tuesday morning. That would 
ot have given him sufficient time to get over here 
id I had ealled the residence of Mr. Knox the week 
reviously on Wednesday to notify him of the meet- 
i for that Friday and at that time his mother 
iswered the phone 
Myr. Trask: I am going to object to conversation 
ot in the presence of defendant. 

The Court: Yes. 
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Q. Were you able to notify Mr. Knox? 

Mr. Trask: Same objection, if the Court please. 

The Court: She doesn’t know whether she was 
or not. She called his home and talked to his 
mother. 

Q. Counsel asked about that meeting, what was 
discussed at that meeting of the Board? 

A. The contract 

Mr. Trask: Is this the meeting where Mr. Held 
was present ? 

Mh. Laney: No, this was the mformal [333% 


meeting of Mav 27. 

Mr. Trask: Object to the testimony regarding 
that meeting. It is self-serving, not in the presence 
of this defendant. He is not bound by it. Hearsay. 

The Court: I think so. 

When was the next board meeting held? 

A special meeting was called for June 9. 
And what was the purpose of that meeting? 
To consider a manager’s contract. 

And who were present at that meeting? 

A. The board members were there, I believe, with 
the exception of Mr. Dorman and after the meeting 
had started the employees that ordinarily were at 
the Board meeting were excused. 

Q@. Were vou excused? me Yessir 

@. When was the next board meeting held? 

A. The next board meeting was called for 
June 20. 

QO. What was the purpose of that? 


& 


al a 
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A. Called for the purpose of dismissal of the 
nanager. 

Q. Did you keep the minutes of that meeting ? 

A. I did. [836] 

Q. ‘There was introduced in evidence a letter 
rom Mr. Essley on behalf of each of the companies 
otifving My. Held of the resolution there and one 
f those letters is Plaintiff’s 4 and reading, ‘‘Mr. 
fmnul Rovey made motion that in view of the fact 
hat the members of the Board are of the opinion 
hat Mr. Ralph W. Held was never legally employed 
nd the illegality of his employment has only re- 
ently been discovered by the Directors and in view 
f the fact that he has never fulfilled the terms of 
he contract, that his purported employment be de- 
Jared at an end. Motion seconded by Mi. Ralph 
Ashby and passed.”’ 

Is that in that letter a true copy of the resolution 
hat was passed at that meeting? 

A. I believe so. 

Q. Well, did you write that out? Ay) Ves: 

Q. Is it a copy of it? A. Yes. 

Q. I will ask you to look. You said you believed 
0. A Tt is. 

Q. And the same resolution was in Plaintiff's 
Exhibit 5, set out, that is on behalf of the [837] 
ther company, the Southwest Co-Operative. 

A. That is right. 

Mr. Laney: Mav it please the Court, at this time 
[ feel I should offer in evidence the Articles of In- 
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corporation of these companies. It has some bearing 
on the issues. 


(Discussion off the record.) 


Mr. Laney: Then at this time I offer in evidence 
a certified copy—eertified, that is, by the local county 
recorder, photostatic copy of the original Articles 
of Incorporation of Southwest Co-Operative Whole- 
sale and next, may it please the Court, I offer in evi- 
dence a like certified copy of the amendment to the 
Articles of Incorporation of the Southwest Co-Oper- 
ative Wholesale. 

Mr. Trask: When was that amendment made, 
Mr. Laney ? 

Mr. Laney: I think it was made after the start 
but—— 

The Witness: It was passed April 24, 1952. 

My. Trask: Object to it. It was made after the 
contract. 

Mr. Laney: Very well. In that connection would 
the Court hear me just a moment? [338] I feel that 
since it covers some of the future that is asked to 
be brought into this, that that would be relevant as 
showing what could be or is net Income and what is 
not. It has some bearing on that and it does cover 
from thence forward. I ask that the amendment to 
the Articles that I have, the certified copies. he 
marked for identification. 


(Defendant’s Exhibit H marked for iden- 
tification. ) 
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(Defendant’s Exhibit I marked for iden- 
tification.) 


Mr. Laney: I think if the Court should later see 
1 relevancy of this J should make formal offer 
ow. I do offer in evidence now Defendant’s Ex- 
ibit H for identification, being the amendment to 
1e Articles of Incorporation of Southwest Co-Op- 
ative Wholesale, which amendment was filed with 
1¢@ Corporation Commission on the 24th dav of 
farch of 1953. 

The Court: How could it have been filed in 
fareh when it wasn’t adopted until April? 

Q. Did you say it was adopted in April? 

A. Yes, it was adopted April 24, 1952, and then 
was filed with the State in March, 1953. 

The Court: The following year? 

The Witness: Yes. [339] 

Mr. Laney: I beg vour pardon. I think I was 
axading the certificate of the Commission. 

The Court: All right. 

Mr. Laney: I do make offer. 

Mr. Trask: To which the plaintiff objects. 

@. Mrs. McInerney, during the time—how long 
ave vou heen with these companies ? 

A. Since January, 1939. 

Q. And then what have you been doing, what 
ave been vour duties with the company ? 

A. At the present time I do all the buving of the 
‘ems for the Farmer Serviee Division whieh in- 
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cludes the insecticide raw materials, the fertilizer 
materials, the feed. 

Q. A little louder, please. 

A. The feed concentrate proteins and grains, the 
items for the seed department, the items necessary 
for the maintenance of the machinery and the op- 
eration of the business and also assist in carrying 
out the policies of the Board in supervising the 
various departments which, according to my office 
of assistant secretary 

Q. I believe it has come out in evidence hereto- 
fore that vou keep the minutes of the [340] meet- 


ings ? A. Yes. 

Q. Of the Board of Directors, and how long have 
you been doing that? 

A. Since I started in 1939. 

Q. Can you tell us from the minutes of the Board 
of Directors of Southwest Co-Operative Wholesale 
who the members of the Board of Directors of that 
organization were on March 6 of 1942, when the 
resolution was made about employment of Mr. Held? 

A. I have them listed there on that piece of 
paper. 

Q. Some of these documents here ? A. Yes. 

Q. Now that paper you are consulting, is that a 
tabulation that you yourself have made up from the 
official record ? Ape Wivataie ie lit. 

@. Now, who were the members of the Board of 
Directors of Southwest Co-Operative Wholesale 
then at that time? This is in March of 1952? 

A. W. Ju. Smith and W. 8S. Dorman. L. F. Cok 


| 
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er, Jack Click, Emil Rovey, Orville Knox, Dana 
Misher and D. O. Essley. There were two vacancies 
n the Board at that time due to the resignation of 
Ir. Martin on the 28th day of February and due to 
ye death [841] in February, of Mr. W. F. Moore. 

Q. ‘Taking those in order, is this the tabulation 
ou were testifying from? 

A. Yes, except I have the date here of January 

and I have eliminated the ones who were not there. 

@. How long was each member of the Board 
lected under the Bylaws and the actual election? 

Mr. Trask: Object. The Bylaws speak for them- 
elves. 

The Court: It is three years. 

Mr. Laney: I think the bylaws 

The Court: It has been testified to. 

Q. Now then, when was the first one of those 
hat you mentioned? Give his name and state when 
e was elected, what his term was. 

A. Mr. W. L. Smith is the one who was first 
isted and Mr. Smith would have been re-elected or 
vould have run for office in 1952. However, due to 
us death 

Q. Well when was he elected then? 

A. He was elected in 1949. 

Q. And his term would have been up in 1952? 

A. 1952. 

Q. On what date in 1952 would it have [342] 
een Up ? 

A. The date of the annual meeting. 

Q. When was that, normally? 
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A. The meeting was normally in October. 

Q. Well, when did his term begin? What month? 

A. It would have begun at the annual meeting 
in 1949. 

Q. The term that he was serving in, when did 
it commence? Did it run from what date ? 

A. The date of the annual meeting, whenever 
that would be. 

Q. Well, when was the annual? 

A. October, always. 

Q. Then from October—Mr. Smith’s term was 
from October of 1949, to October of 1952, was it? 

A. That is right. 

Q. Now, what other director or directors if any 
were in that same category—that is, that their terms 
were from October of 1949, to October of 1952? 

A. Mr. C. M. Martin and Mr. W.8S. Dorman. 

Q. Were there some directors whose terms then 
ran from October of 1950, until October of 1953 ? 

A. Mr. Collier, Ma. Moore, who is since deceased, 
and Mr. D. O. Essley were elected in 1950, in [343] 
October. 

Q. And their terms would expire then in Oc- 
tober? A. Yes. 

Q. Was there a set of certain directors whose 
terms ran from a later date? 

The Court: 751 would be the next. 

Mr. Laney: Yes, thank you. 

A. October, 1951, was Mr. Dan Fisher, Mr. Jack 
Click, Mr. Emil Rovey and Mr. Orville Knox. 

Q@. And they would expire then in 
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A. In 1954. 

Q. Now, the three-year terms of the purported 
mnitract with Mr. Held then was from April 1 of 
92% April 1, 1952, to April 1, 1955, was it? 

A. It was for a 3-year term, yes. 

Q. Now, as to the Board—you were talking of 
ie board of United Producers and Consumers ? 

A. No, Southwest Co-Operative. 

Q. Southwest Co-Operative Wholesale. Now as 
» the Board of Directors of United Producers and 
onsumers, how many members of the Board were 
ere, according to the Bylaws of that? 

A. There are 7. 

Q. And here in March and April of 1952, I will 
sk you to give the names of the directors and [844] 
leir several terms showing when thev began and 
hen thev would expire as to that company. 

A. The first group were elected in October of 
350. That was Mr. D. O. Essley, Mr. W. 8. Dor- 
an, 

Q. Did they hold for three vear terms likewise ? 
A. Yes, sir, 1951, October, Mr. Jack Click and 
fx. Ralph Ashby were elected, served three vear 
ms, 1952. Mr. 7. F. Collier, Mr. John Biges and 
ir. Holly Smith were elected to serve three year 
TMs. 

Q. When you say they were elected did their 
rms begin in those months? A. Yes, sir. 

Q. At the time when Mr. Held was purportedly 
anager there from April 1, June 20 of 1952, what 
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records and reports of the corporations were kept. 
in your office and under your supervision ? . 

A. The summaries of most of the information: 
was in my office which would be available to the 
Board or anyone who wanted to see them and I had 
the weekly analysis of the farm service division with 
daily sales of all departments, the weekly inventories 
at the feed mill, the dailv inventories at the insecti- 
cide department, the daily sales at the insecticide de- 
partment and the truck reports showing the daily 
deliveries and operation of the vehicles for each 
day for the [845] feed mill, insecticide and fertilizer 
departments, the lumber vard, the furniture and 
petroleum departments. 

Q. And I will ask you whether those records 
were during all of this time kept in your office? 

A. That is right. 

Q. Now, I will ask you whether you were there 
all of the time during the time that Mr. Held was 
ostensibly manager ? A. Yes, sir, I was. 

Q. And during that time did he ever ask for any 
of those reports or consult anv of them? 

A. No, he did not. 

Q. Are those records of the condition of the vari- 
ous departments—did he ask to consult any of 
those ? A. No, sir. 

Q. Did you have records then of the inventories 
and prices of raw material for insecticide, fertilizer 
and seed ? A. Yes, sir. 

Q@. Did he ever discuss with you or ask vou for 
anv of those inventories for this period? 
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m= No. 

Q. About what volume was the sales—[346] 
bout what volume of raw materials was purchased 
er year at that time? 

A. The departments which I bought for which 
ncludes all the departments in the farm service 
livision will be approximately $2,000,000. 

Q. And approximately what percentage of the 
uisiness of the company did the farm service cover ? 

A. Approximately 65%. 

Q. Were there any major suppliers of material 
o the company that attempted to see Mr. Held while 
le was supposed to be manager ? 

A. I recall only one. The west coast representa- 
ive for the Gidy Corporation came in one afternoon 
nd waited approximately two hours. before fT knew 
e was there, for Mz. Held said that he had written 
0 his 

Mr. Trask: I object. 


@. Was he able to see Mr. Held? 

A. He was not. 

Q. Was Mr. Held there? A. He was not. 

Q. Had he told you or left any word where he 
vas? A. No, sir. 

Q. Did this man come back and try to see [347] 
‘im ? 


A. Yes, he came back the next day and I had 
nformed Ma. Held he wanted to see him and when 
he gentleman came in Mr. Held was not there. 

Q. You had informed Mr. Held that he wanted 
0 see him? A. Yes. 
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Q. But Mr. Held didn’t show up the next day 
A. He was not there when the gentleman cam 
Q. Was he able to see him at all? 

A. No, sir. 

@. And this man was, you say, a major suppli 
of what? 

A. Gidy Corporation is a producer of DD 
mainly. Used in insecticides. 

The Court: Wanted to sell something ? 

Q. About what percentage of the business is 1 
the insecticide department ? 

A. Approximately 25%. 

Q. You heard some testimony about this barle 
deal where there was some mixup about wild oat 
Was that settled while Mr. Held was there? 

A. No, it wasn’t. 

Q. When was it settled, if you know? 

A. Oh, I would imagine sometime in the [844 
middle of July. 

Q. And what was done in that regard? WI 
did it? 

A. It was settled in that we had the coun 
agent's office and go to see Mr. Tromley and e 
plain 

Mr. Trask: I don’t see any material bearing ¢ 
this. in July what the details are. 

Q@. Then it wasn’t settled by Mr. Held? 

a NO} Sin: | 

. During the time that Mr. Held was there d 
he do anything that you could observe there in tl] 


normal wav of discussing with department hea 
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and with regard to the management and the conduct 
of it, just what did you observe in that regard? 

A. He did very litle because he was there very 
little of the time. He did hold two staff meetings, 
one about the middle of May and one about two 
weeks later and other than consulting with Mr. 
Huber, a few times, that was about the extent of 
What I could see that he did with the operation of 
the business. 

Q. In the running of the business I will ask you 
to state whether you have observed whether it is 
necessary for the manager to be there to co-ordinate 
affairs and to discuss things with the heads of de- 
partments? [349] 

My. Trask: Object. Calling for a conclusion. In- 
competent, immaterial. 

The Court: Yes. 

My. Laney: You may take the witness. 


Cross-Examination 
By Mr. Trask: 


Q. Mrs. McInerney, you have the bylaws of the 
United Producers and Consumers there in your pos- 
session? The minute book, excuse me, I misspoke 
myself: you have the minute book of the United 
there ? A. Yes. 

Q. You say you kept the minutes of both cor- 
porations ? A. That is right. 

Q. Do you know that the bylaws of the United 
have been amended from time to time by the Board 
at its regular meetings, do you not? 


330 United Producers and Consumers, ete. 


(Testimony of Pauline McInerney.) 
A. Yes, sir. | 
@. With respect to the Board of Directors of the ) 

Southwest Consumers, most of the members of the © 

Board have been there and been on the Board serv- | 

ing successive terms by re-election since the com- 

pany was incorporated, have they not? 

A. I believe we have six directors at the pier 
time who are different since the time of [850] incor- 
poration—just a moment and I will count them. 
On the Board of 10, in 1944, at the time of inecor- 
poration only 4 of those directors remain. 

Q. Referring to Defendant’s Exhibit G in evi- 
dence, which is the certified copy of the Articles of 
Incorporation of Southwest Co-Operative Whole- 
sale, Article 1 of the Articles sets out the names of 
the incorporators, does it not? A. Yes, sif. 

Q. The first one is W. L. Smith? 

A. Yes, sir. 

@. He served until the time of his death, suc- 
cessive re-elections, did he not? A. Yes, sir. 

Q. The next is Mr. W. F. Moore. He served by 
successive re-elections nntil his death? 


A. Yes, sir. 
Q. Mr. W.S. Dorman is the next and he is still 
on the Board ? A. He is deceased. 


Q. When did Mr. Dorman pass away ? 

A. In April of this year. 

Q. Then he served until his decease by successive 
re-clections ? A. Yes. [851] 

@. Myr. I. F. Collier is one of the incorporators, 
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» is still on the Board? A. Yes, sir. 

Q. Mr. John Butler is no longer on the Board 2 
ee. Mo, sir. 

Q. The next one is Mr. D. O. Essley, he is still 
i the Board ? ®. MGS, sir. 

Q@. Harry F. Michael, he is no longer on the 
oard ? Ax» No®sir. 

Did he die? A. Yes, sir. 

Did he serve until his death? 

Nes, sir. 

Mr. Orville Knox is still on the Board? 
Yes, si. 

Mr. C. M. Martin, he is the only one who has 
signed ? 

= That is right. Mr. Butler and Mr. Martin 
‘e no longer on the Board. 

Q. They served until they resigned by successive 
-election ? A. That is right. [852] 

Q. Now, the same situation substantially con- 
ols with respect to the United Producers and 
onsumers, does it not? 

A. There were 5 incorporating directors. We 
ave since added to—we have a board of 7 at pres- 
ati 

Q. Let me show you Defendant’s I in evidence, 
ie Articles of Incorporation of the United Pro- 
acers and Consumers. The names of the incorpo- 
tors are Mr. W.S. Dorman, Click, Esslev, Smith, 
ollier. All of those are still directors except two 
ho have died, is that not tiue? eee lm eh: 
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Q. They all were incorporators and served by 
successive re-elections up to the present time? 

A. Yes. 

Q. Exeept for the ones deceased, they are still 
serving ? A. Yes, sir. 

Q. Actually, so far as you know, they will be 
re-elected for successive terms hereafter? 

A. There is no way of knowing. 

Mr. Laney: Speculative. 

The Court: Oh, yes. 

Q. With respect to this supplier, Mr. Gidy, [353] 
who sold DDT, vou had a contract at the time with 
the company for the DDT, did you not? 

A. Yes, sir. 

@. He was just there trying to sell a product? 

A. He was there at the request of his employer 
to whom Mr. Held had written advising that he was 
here for Southwest Co-operative Wholesale. 

Q. Did you tell Mr. Held what time he was 
coming in or make an appointment? 

A. No, sir, I did not know. I told him he would 
be in in the morning. 

Q. You say you wrote these letters notifying 
Mr. Held of the action of the Board of Directors 
of the two companies dismissing him? 

A. Yes, sir. 

Mr. Laney: You mean she typed them? 

Q. Yes, you typed them. Calling your attention 
to Plaintiff’s Exhibit 4, this recites that at a meet- 
ing of the Board of Directors the United Producers 
passed a resolution that began, ‘‘Mr. Emil Rovey 


vs. Ralph W’. Held 333 


stimony of Pauline MeInerney.) 
le motion’’—so forth and so forth—Mr. Emil 
ey wasn't even on the Board, was he? 

No, he is not. I imagine the names were inter- 
aged. We will check with the minutes of [35-4] 


meeting. 
Take a look at it. Was Mr. Emil Rovey on 
Board of United Producers? A. “No, sir. 


Actually he couldn’t have made any motion 
dismissal for United, could he? 

No, sir, however the minutes would indicate. 

As far as vour notice of dismissal then, it is 
rror, is it not? A. As to name, perhaps. 

Mrs. McInerney, you say Mr. Held did con- 

staff meetings on at least two occasions in 
9 A. Yes. 

That is at which time the heads of the depart- 
ts were invited in for staff meetings, consulta- 
$2 A. Some of the heads were, yes, sir. 

And you said that he did consult Mr. Huber 
n time to time? 

Yes, I would have no knowledge of the exact 


Mr. Huber is the man who is in charge of the 
ous departments down there, is he not? 

Yes, sir, from the retail angle. [355] 

He is still there? A. Yes. 
r. Trask: I heheve that is all. 
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Redirect Examination 
By Mr. Laney: 


Q. As to this error about Emil Rovey, will you 
turn to the minutes of the United Company there of 
June 20? I will ask you to read the full motion as 
shown by the minutes of the United Producers and 
Consumers from your minute book relative to that 
matter. A. (Motion read.) 

Q. Then the letter of notification—did it simply 
eopy the resolution in the other minutes? 

A. Yes, it was just interchange of names in the 
two companies. 

@. And so then have you the minutes of the 
Southwest Co-operative Wholesale of the same date? 

Wy es, Sil. 

Q. I will ask you whether the letter that is in 
evidence as Plaintiff’s No. 4—I will ask vou whether 
the two meetings were held together, the meetings 
of both companies together? [356] 

A. The Southwest was held first and the United 
immediately following. 

Q. What was the resolution, just the resolution 
part of the other company, the United? 

A. ‘*My. Rovey made motion that in view of the 
fact that the members of the Board of Directors are 
of the opinion that Mr. Ralph W. Held was never 
legally employed and the illegality of his employ- 
ment has only recently been discovered by the Direc- 
tors in view of the facet that he has never fulfilled 
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terms of the contract that his purported em- 
vment be declared at an end.” 

ime Maney: That is all. 


Reeross-FExamination 
Mr. Trask: 


). I neglected to ask you a question about the 
tract that Mr. Smith and Mr. Held prepared. 
espective of what the source of it might have 
n you were present when Mr. Smith and Mr. 
d together dictated and agreed upon the terms 
the contract which vou wrote and Mr. Smith 
1ed, were you not? 

.. Mr. Held dictated certain terms which were 
srporated in the contract and Mr. Smith 
1ed it. 

). They both agreed they were both [3857] pres- 
at the time the provisions were being dictated 
| agreed to them, did they not ? A. Yessir. 
). JT presume you keep accurate record of the 
tutes and who is present at the various meetings, 
vou not? A. Yes, sir. 

). Would you refer to your minutes of April 
nd state to the Court whether or not Mr. Lewis 
hmslev was present at the meeting of April 3? 
Yes, sir. 

). It shows that he was? A. es: 

). That is the meeting at which the minutes of 
meeting of March 6 were read and approved? 
kam eS, Sir. 
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Q. And the minutes of March 6 which were read 
and approved contain the resolution of the corpora- 
tion authorizing Mr. Wahmsley and Mr. Smith to 
work out the terms of employment? 

iy Yesssue 

Q. The minutes of United likewise show Mr. 
Wahmsley was present at the meeting of April 3? 

A. Yes, Sim 

Q. With respect to this telegram at this [858] 
meeting did I understand you to say that Mr. Laney 
drew that telegram? A. Yes, sir. 

Q. He was present at the meeting of May 27 
and prepared the telegram? 

A. No, sir, he was not. 

Q. You employed Mr. Laney then to prepare the 
telegram that was sent? 

A. Mr. Essley on Monday when he came into 
the office and asked about Mr. Held and at that time 
looked at the contract, took the contract to Mr. 
Laney and asked his advice. 

Q. And was this meeting held in Mr. Laney’s 
office, this meeting of the 27th? 

A. No, sir, it was not. 

Mr. Trask: I believe that is all. 


Redirect Examination 
By Mr. Lanev: 

Q. Do vou have any remembrance whether Mr. 
Wahmslevy was present at the first part of this 
meeting of April 3? 

Mr. Trask: Object to the question as ealling— 
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attempt to impeach the minutes, statement of his 
n witness. 

A. [ wouldn't be able to say he was present 
[359] all the meetings. 

2. You don’t remember whether he was there? 
Mr, Laney: That is all. 

Mr. Trask: No further questions. 

Mr. Laney: The defense rests, your Honor. 


(The regular noon recess was taken.) [360] 


[he Court: You may proceed. 


JAMES LEONARD 
led as a witness by and on behalf of the Plaintiff 
rebuttal, being first duly sworn, testified as fol- 
VS: 

Direct Examination 
Mer. Trask: 


2. Will you state your name, please? 

A. James Leonard. 

2. Where do you live? 

A. 4225 North 42nd Street in Phoentx. 

®. What is your occupation or profession ? 

A. Certified public accountant. 

. Mr. Leonard, were you ever emploved by the 
fendant corporations or either of them—that is 
vited Producers Consumers or Southwest Co- 
erative Wholesale? 

A. Yes, sir, I was the office manager for them. 
Q. During what period of time was that? 

A. Mag, 1950, to Agori! 30, 1952. 
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Wey o200l o>? Lye oe 

Q. You have now your own accounting business ? 

A. Yes. [361] 

Q. During that time did you have occasion to 
know Mr. Held, Mr. Ralph Held, the plaintiff in 
this action ? A. Yes, sir. 

Q. As office manager what were your duties 
there, Mr. Leonard ? 

A. Well, generally was to supervise accounting 
and pricing departments and to see that the work 
was performed and reports forwarded to the proper 
people. 

Q. As office manager, was it your office that had 
eharge of the statistical information, that is the 
monthly sales and the monthly income and the ex- 
pense and all of those items? A. Yes, sir. 

Q. And did vou prepare from time to time re- 
ports for the use of the officers and directors as to 
the progress of the company in a statistical way? 
That is, their sales and volume and expense and 
profit and so forth? NG Y eS.) silt, 

Q. Do you know whether or not during that time 
—did you ever furnish that information to Mr. 
Held? A. Yes, sir, I have. 

Q. Did he as far as you could observe seem [362] 
to take an interest in the financial progress of the 
company and its affairs as far as the statistics and 
bookkeeping and auditing and accounting is ¢on- 
cerned ? A. Wess sit: 

Mr. Laney: Object to his leading the witness. 

The Court: I think he might answer that. 
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Q. Mr. Leonard, in that connection let me show 
yu Plaintiff’s Exhibit 13 for identification. Do you 
eognize What that is? 

A. Yes, sir, it is an analysis of the sales for the 
onth of April, 1951, comparison between ’51 and 
2 for the month of April. 


Who prepared that? A. I did. 
Is that in your handwriting? 
Mes. sir: 


At whose request did you prepare it? 

At Mr. Held’s request. 

What was it prepared to show ? 

It was prepared to show the reason the net 
argin was not so great although the sales volume 
ad inereased. 

Q. During what month? [363] 

A. During the month of April, 1952. 

Q. It was an analvsis that you prepared of sales 
Hume during April at Mh. Held’s request? 

A. That is right. 

Q. Did vou deliver it to him for that purpose? 
i vies, simed did. 

Mr. Trask: I offer it in evidence. It is offered, 
the Court please, for the purpose of showing by 
av of rebuttal that Mr. Held did take an interest 
1 the reports. 

Mr. Laney: No objection. 


Po ei = 2 


(Plaintiff’s Exhibit 12 received in evidence.) 


Q. Showing vou 12 in evidence which is the re- 
ort you just testified about, Mi. Leonard, during 
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the course of your preparation of this, did you have 
any conversations with either Miss McInerney or 
Mr. Wahmsley? Did either of them come around 


and see you preparing this ? A. Yes, they did. 
Q. Did Mrs. McInerney come around and see 
you preparing this ? A. Yes, sir. 


Q. Did she have any comment to make to [364] 
you or ask you why you were preparing it? 

A. Yes, she asked me. 

Q. Did you tell her that you were preparing it 
at the request of Mr. Held? 

Mr. Laney: Object to leading the witness. 

A. I did say that. 

Q@. And what was her comment to you at that 
time ? 

A. The comment at that time was that 

Mr. Laney: Object to that as calling for hearsay, 
not trying to impeach anything, wasting time. 

Mr. Trask: The purpose of it is to show that an 
officer of the corporation made the suggestion that 
this information need not be gotten to Mr. Held. 
That is the purpose. 

The Court: Well, all right, go ahead. 

Q. What was the comment that was made at 
that time? What did she say? 

A. She said it wasn’t necessary to make that re- 


port. 

Q. For Mr. Held? A. That is right. 

Q. Nevertheless, Mr. Held asked that it be [365] 
prepared and you prepared it? 

we hats rier. 
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Q. Do you know whether or not during the 
ne you were there did you observe Mr. Held hold- 
¢ staff meetings ? 

A. Yes, sir, he held two that I know of and both 
them I attended. 

Q. How about regarding payroll records and 
owing raises and approval of raises—did Mr. Held 
ve anything to do with that to your knowledge ? 
A. Yes, sir; he signed all cards authorizing in- 
eases 1n Salary for the employees of the firm. 

Q. Those cards were delivered to him by whom? 
A. By Ernest Huber. 

Q. Do vou keep down there such a thing as a 
1-day daily sales report? AP icswei. 

Q. What are those? 

A. They are reports of the volume of business 
ne for each ten days during the month and it 
owed by department up and down by department 
d whether or not it is also a member sale or non- 
amber sale or through an agency. [366] 

Q. Who prepares those? 

A. The bookkeeper. United Producers book- 
eper prepares the report and gives it to me. 

@. That is under your supervision and direction ? 
m. Yes, sir. 

Q. Do you know whether any of those were de- 
ered to Mr. Held? 

A. Yes, sir, I took the first one after he was 
ere into Mr. Held and showed it to him. 

Q. Do you know anything about the weekly fced 
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price list and revising the mailing list? How is that 
handled ? 

A. Well, before My. Held came we had a mailing 
list on feed prices, approximately 200 names of peo- 
ple and due to the reduction in the volume of sales 
and trying to work to increase it, Mr. Held was 
interested in enlarging the mailing list and also 
eontacting more people, getting it out to the general 
members. 

Q. Did he work with you in that regard? 

A. Yes. 

Q. Did you see him work with any other people 
in the organization in doing that? 

A. Well, no, sir. I didn’t see him working [367] 
directly with any other people although I know he 
did because they asked me concerning costs of cer- 
tain operations. 

Mr. Trask: I believe that is all. 


Cross-Examination 
By Mr. Laney: 


Q. Now, calling your attention to Plaintiff’s Ex- 
hibit 18, what is it you call that? 

A. It is a comparative statement of operations 
April, 1951, with April, 1952. 

Q. When was that prepared ? 

A. Approximately shortly after the middle of 
May and probably around the 19th or the 20th. 

Q. 19th or the 20th of May? 

A. ‘Wat istieht. 
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Q. But there is no such statement of that sort 

epared for My. Held before that? 

A. There is a monthly statement of operations 
owing the volume of sales and so forth. It is a 
onthly report showing margin and also the whole 
ganization financial picture and operations for the 
onth go in to him each month and on the basis of 
at report is the reason for this. 

Q. Now, when did he ask for those reports? 

A. For which ones? [368] 

Q. The ones you are talking about. 

A. The monthly reports were due on the 20th of 
ech month. 

Q. Isn’t it a fact that he started asking for 

ese shortly after June 9 chiefly ? 

oa NO, sir. 

Q. Now, do you say that this document, Plain- 
f's Exhibit 138, was a document that vou showed 
Mis. McInerney and she said not to give it to 

eld? 

A. I didn’t show it to her; she came to my desk 
y other purposes and saw that I was working on 
and asked me why and I told her. 

When was that? 

In the morning I was preparing it. 

When? What month? 

That was in May. 

About what time in May? 

A. About the 20th of May. 

Q. Youare sure it wasn't about the 27th of May? 
A. Well, it was before the monthly board meet- 


=e 
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ing in May and it was shortly after the preparation 
of the monthly report so it would have to have been 
right about the 20th of May. [3869] 

Q. Now, when did you give this to Mr. Held, if 
at all? 

A. I gave it to him the same day I prepared it. 

Q. And when did you finish preparing it? 

A. The same day he asked for it. He asked for 
it in the morning. 

@. I mean what date of the month? 

A. Well, if the monthly report was given to him 
on the 20th in the evening then I prepared it on the 
21st. If it was another day—actually I don’t recall 
just what day the 20th is. If it was more—if it was 
Monday, Tuesday or Wednesday—it might be a 
Sunday but it was 

@. You recall you stated to Mrs. Melnerney, did 
vou not, that Wahmsley, the auditor, was not to see 
the report before the board meeting. You remember 
that, don’t you? 

A. No, sir, I did not. I did not say anything like 
that to Mr. Wahmsley. He did see the report. 

Q. No. Didn’t vou say to Mrs. McInerney that 
Mi. Wahmsley was not to see this report before the 
board meeting ? . 

A. No, sir; he saw that report before the board 
meeting. He saw it while I was preparing it. [870] 

Mr. Laney: No questions. 

Mr. Trask: No further questions. 
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JOHN VW. BLAKE 
led by the Plaintiff as a witness in rebuttal, being 
st duly sworn, testified as follows: 


Direct Examination 
> Mr. Trask: 


Where do vou live? 

8118 North 38th Drive. 

What is vour present occupation ? 

Office and credit manager. 

For what concern? 

Tirestone Tire and Rubber Company. 

You are appearing here under subpoena ? 

@. Mr. Blake, were you ever employed by either 
2 United Producers and Consumers or the South- 
‘st Co-operative Wholesale? A. Yes, sir. 
(). Were vou employed by those corporations 
ring the time or a portion of the time that Mr. 
uph Held was the manager? A. Iwas. 

Q. What were you doing? What was your work 
that time? [371] 

A. I was handling the advertising and mer- 
andising for the company. 

Q. As sneh who did you work with principally? 
ho was vour immediate superior, the man vou 
rked with? A. Ernest Huber. 

Q. And Mr. Huber was the man in charge of 
e various stores and retail outlet divisions of the 
nited, is that correct ? AS Whats Telit. 

Q. In connection with your work as advertising 
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manager or in charge of sales did you have any oe- 
easion to work with Mr. Ralph Held during the 
time he was manager? A. I did. 

Q. What did you do? 

A. Well, we set up a different advertising pro- 
gram than what we were under previously to his 
employment there. We signed a contract with Ari- 
zona Farmer for space for their advertising once 
every two weeks. 

@. And did you do some advertising in any other 
mediums ? 

A. Inthe Arizona Repubhe and Gazette we made 
a couple advertisements in there. [372] 

Q. In working out your advertising program 
with the farmer—Arizona Farmer, who worked 
with you on that? A. Mr. Held. 

Q. Did you make trips away from the office with 
Mr. Held and work that program out? 

A. We made three trips, I beheve, to Arizona 
Farmer. 

@. And with respect to your advertising in the 
Republic and Gazette prior to the time Mr. Held 
came there, had there been any advertising in the 
Republic and Gazette? 

A. Not during my employment. 

Q. What was your particular purpose in want- 
ing to advertise in the Republic and Gazette at this 
time ? 

A. Well, we had an overstock of tires in a couple 
of sizes and we thought that if we could reduce the 
price and still make a substantial markup and get 
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lem in an advertising medium that would reach 
1e people, that we could move some of the tires. 

Q. Had vou been successful in getting an ad- 
ertising program prior to Mr. Held’s coming there 
iat would sell the tires ? A. No, sir. 

Q. After he came there did you consult [373] 
ith him about your ideas about advertising pro- 
ram ? Aeweoladad: 

Q. The—as a result of that consultation what 
id he authorize vou to do? 

A. He authorized me to, I believe we 10m one or 
vo ads in the Republi and Gazette, authorized both 
f those and he authorized the signing of the con- 
‘act with the Arizona Farmer for one year’s time. 

Q. What was the result of your advertising pro- 
ram in the Republic and Gazette ? 

A. Well, we sold an awful lot of tires. 

Q. Would you say it was successful or unsuc- 
ossful ? A. I would say it was successful. 

Q. Did vou see Mr. Held around there from time 
» time during the time he was employed there? 

ie Yes, Sir: 

Q. As far as you know did he appear to take an 
iterest in the affairs of the corporation as far as 
on could observe ? 

A. He did in my ease I know and I know of a 
ay times where he was out with field men. 

Q. The field men would be men like Mr. Tway 
nd Mr. Holmes and Kleinz and those people? [874] 

A. Yes, sir. 

Q. You have seen them out on those trips? 
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A. No, I have never seen them out. I heard 
from his secretary, I believe that he was out. 

Mr. Trask: I believe that is all. 


Cross-Examination 
By Mr. Laney: 


Q. When did you first go to work there? 

A. I went to work there April 10, 1950. 

@. And in whose department were these tires? 
Who was the head of that department? 

A. I suppose Ernest Huber was. 

Q. What department was it, the hardware? 

A. It was the hardware department. 

@. Wasn’t Bill Eden head of that? 

A. I never took any orders from Bill Eden. I 
took mine from Ernest Huber directly. 

Q. You are talking about the success of some ads 
in the Republie and the Farmer. You still had an 
overstock of tires after that was over, didn’t you? 

A. Yes, sir, but we had a terrible overstock 
when he started. 

Mr. Laney: That is all. 

Mr. Trask: No further questions. [375] 
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RALPH W. HELD 
laintiff, having been previously sworn, resumed the 
tand and testified in rebuttal as follows: 


Direct Examination 
oy Mr. Trask: 


Q. Mr. Held, in connection with the testimony 
n defendant’s case it has been brought out to some 
xtent that vou didn’t have available reports. Did 
ou take the time to check the reports and docu- 
nents reflecting the business of the corporation from 
ime to time during the time you were there? 

mn. Yes, sir. 

Q. How were those reports made up? 

A. We had several kinds. We had the monthly 
eports that we used in board meetings and we had 
en-day sales reports that I was guided by mainly. 

Q. And were there balance sheets and other sta- 
istical documents prepared by the bookkeeping and 
uditing department ? A. Yes, sir. 

Q. Did you ever have any of those furnished to 
rou or check them or investigate them at any time? 

A. The ones that I mentioned were furnished me 
‘egularly. 

Q. I will show you Plaintiff’s Exhibit 14 [376] 
ind ask you to state what those various reports are ? 

A. Those are the monthly reports, the balance 
sheet and the opening statement and sales analvsis 
ind also an operating cost analysis for the months 
yf April, 1950—April, 1951; April, 1952; Mav 10, 
1951, and May, 1952. 
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Q. And did you ask that these be given to you 
and did you consult and study them during the time 
you were manager? 

A. Yes, sir; those were a report that had been 
in use before I came there. I didn’t change it par- 
ticularly but I reviewed them prior to each of the 
board meetings when they were presented. 

Mr. Trask: I offer it in evidence. 

Mr. Lanev: No objection. 

Mr. Trask: Offered for the purpose of establish- 
ing the witness’ interest in the corporation. 


(Plaintiff’s Exhibit No. 14 received in evi- 
dence. ) 


Q. Mr. Held, in addition there is one little item 
T would lke to bring out. Did vou learn of some 
problem during the time you were there the early 
part of your management of the corporation con- 
cerning your oil sales or the oil of the corporation, 
petroleum products ? A. Yes did [sia 

@. How did you come to learn of that problem? 

A. Well, at the time of my first call on Mr. Jack 
Click, a member of the board, sometime in April, I 
don’t recall the exact date, we got to visiting about 
our petroleum operation and he mentioned to me 
that he didn’t use the lubricating oils that the 
co-operative had for sale because he was a little fear- 
ful of what it might do to his equipment and with 
a statement like that from one of the directors | 
thought possibly T ought to check it so T took free 
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amples and sent them to an independent chemical 
aboratory in Chicago for analysis. 

Q. Did you receive an analysis from that labora- 
ory ? A. Yes, sir. 

Q. I show you Plaintiff’s Exhibit 15 and ask 
ou to state whether or not that 1s the analysis you 
eceived. A. That is it. 

Q. Did you do anything about this—make the 
nformation available to any member of the cor- 
oration ? 

A. I brought it up in, I believe, the May board 
ieeting. 

Mr. Trask: Offer it in evidence. 

Mr. Laney: No objection. [878] 


(Plaintiff’s Exhibit No. 15 received in evi- 


dence. ) 


Q. Mr. Held, there has been some testimony re- 
arding the size of the co-op organizations here. 
Tow do they compare in size with the organizations 
hat you were managing in Iowa? 

A. Well, the last year that I worked for the 
owa Farm Service Company their annual sales 
xeeeded $8,000,000. 

Q. As compared to what volume of sales an- 
ually of the defendant corporation ? 

A. Qh, just very roughly, that would be twice the 
mount of the defendant corporation. 

Q. And with respect to the corporation that you 
rere managing in Jowa during the time vou were 
here, the number of employees, what comparison do 
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you have, how did they compare with the defendant 
corporation ? 

A. That depends on whether you take in the 
member companies of the wholesale that I was work- 
ing for or whether you refer merely to the wholesale 
but since we are referring to both of them here I 
presume that I should refer to both of them back 
there. 

@. Well, on that basis how do they compare? 

A. Well, we had about 250 salesmen and [379] 
30 loeal company managers and, of course, the regu- 
lar office staff under each company manager. 

@. As compared to here, they only have the two 
corporations and a few, one or two retail outlets? 

A. That is right. 

Q. Did the volume of business during vour ten 
years aS manager there increase or decrease ? 

A. The sales volume in dollars as near as I ean 
remember it the first year or the year prior to the 
time I went there was approximately $2,000,000 and 
it was about $8,000,000 the year that T left. 

Q@. Was your leaving those concerns for what 
reason ? 

A. Well, I resigned effective March 15, 1952. 

Mr. Laney: I don’t see the relevancy of this. 

Mr. Trask: The only purpose is there has been 
some question of the plaintiff questioning his quali- 
fications. It is for that purpose. 

Q. Now, Mr. Held, with respect to the contract 
that. is in question here, did anyone ever, of the 
defendant corporation, board, officers or any mem- 
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Testimony of Ralph W. Held.) 

ers, ever state to you or suggest to you in any way 
hat President Smith did not have complete author- 
ty to [880] execute the contract on behalf of the 
orporation ? A. No, sir, they did not. 

Q. Did anyone eall to your attention or suggest 
hat Wahmsley’s approval or signature was neces- 
ary to the validity of this contract? 

um. Wo, sit. 

Q. Did Mr. Wahmsley ever say or do anything 
0 suggest that the contract did not meet with his 
pproval ? A. No, he didn’t in mv presence. 

Q. So far as you know did he appear—did he 
liscuss the provisions of the contract with you dur- 
ng his negotiations and appear to approve them? 

Mr. Laney: Object to calling for a conclusion. 

Mr. Trask: I believe that is all. 


Cross-Examination 
3v Mr. Laney: 


@. And you did not make any effort to find out 
vhat the terms of the resolution were that author- 
zed Smith and Wahmsley to work out the terms of 
he contract with you, did you? 

A. Not particularly, no. 

Q. And vou merely took Mr. Smith’s word [381] 
or it that he had authority to make the contract, 
lid you? 

A. Well, he was president of the two corpora- 
ions and I had met with him in a board meeting of 
oth corporations and [ think it is natural to assume 
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(Testimony of Ralph W. Held.) 
that when he told me that he had that authority that 
he was correct. 

Q. You remeniber now that he did take this reso- 
Jution to Mrs. McInerney in your presence and hand 
it to her saying that it was the resolution about em- 
ploying you and that she then said something about 
your employment. You remember that, don’t you? 

A. I was in Mrs. MelInerney’s office when Mr. 
Smith came in after the board meeting and he 
handed her something but nobody read it to me and 
I didn’t read it and I wouldn’t have had any way 
of knowing what it was. 

@. You do remember that Mis. McInerney said 
something about we will be glad to have you come 
here as manager ? A. Yes. 

Q. Upon your memory being refreshed, wasn’t 
it said that that was the resolution about the man- 
agement ? 

A. TI don’t recall that anything was said about 
any resolution and nobody read any resolution to 
me. [382] 

Mr. Laney: That is all. 

Mr. Trask: No further questions. Plaintiff rests 
on rebuttal. At this time the Plaintiff moves for 
judgment on the pleadings and the evidence. 

Mr. Laney: And, of course, we resist the motion. 


(Date fixed for argument to the Court.) 


(Whereupon, at 2:30 p.m. court was ad- 
journed.) 
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I hereby certify this is a true and complete tran- 
sript of my shorthand notes. 


/s/ GLORIA FRANDLE, 
Official Reporter. 


[Endorsed]: Filed Mareh 29, 1954. [883] 
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CERT Ss CHRITPICATE OF 
RECORD ON APPEAL 


ited States of America, 
istrict of Arizona—ss. 


I, William H. Loveless, Clerk of the United States 
istrict Court for the District of Arizona, do hereby 
artify that I am the custodian of the records, 
apers and files of the said Court, including the 
ecords, papers and files in the case of Ralph W. 
leld, Plaintiff, vs. United Producers and Consum- 
rs Co-operative, a corporation, and Southwest Co- 
perative Wholesale, a corporation, Defendants, 
umbered Civ-1798 Phoenix, on the docket of said 
‘ourt. 


I further certify that the attached and foregoing 
riginal documents bearing the endorsements of 
ling thereon are the original documents filed in 
uid case, and that the said original documents con- 
itute the record on appeal in said case as desig- 
ated in the Designations filed therein and made a 
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part of the record attached hereto and the same are 
as follows, to wit: 

1. Plaintiff’s Complaint, filed October 10, 1952. 

2. Defendants’ Answer, filed November 4, 1952. 

3. Order for Judgment for the plaintiff, dated 
August 25, 1953, and filed August 26, 1953. 

4, Plaintiff’s Proposed Findings of Fact, Con- 
clusions of Law, and Judgment, filed September 4, 
1953. 

5. Defendants’ Proposed Amendments and Ad- 
ditions to Plaintiff’s Proposed Findings, filed Sep- 
tember 9, 1953. 

6. Findines of Fact, Conclusions of Law, and 
Judgment, filed October 6, 1953. 

7. Defendants’ Motion for New Trial, Motion to 
Amend Findings, and Motion to Amend Judgment, 
filed October 14, 1953. 

8. Order Modifying Judgment, filed February 
24, 1954. 

9. Stipulation and Order of Substitution of At- 
torneys of Record for Defendants, filed March 23, 
1954. 

10. Order Denying Motion for New ‘Trial, 
Amending Findings of Fact in Part and Amending 
Judgment in Part, filed Mareh 238, 1954. 

11. Notice of Appeal, filed March 24, 1954. 

12. Defendants’ Supersedeas Bond on Appeal, 
filed March 29, 1954. 

13. Reporter’s Transcript of Record, filed March 
29, 1954. 

14. Defendants’ Exhibits A, B, C, D, and G@ in 
evidence. 
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15. Defendants’ Exhibits E, F, H and I for 
dentification. 

Peeeweiaintin s Mxhibiis ly 2, 3,4; 5, 8, 9, 11, 12, 
3, 14, and 15 in evidence. 

17. Designation of Contents of Record on Ap- 
eal. 

18. Order Extending Time for Filing of Record 
n Appeal. 

19. Stipulation and Order of Substitution of 
scoville & Linton as attorneys for Defendants. 


T further certify that the Clerk’s fee for prepar- 
ng and certifying this said record on appeal 
mounts to the sum of $2.00 and that said sum has 
een paid to me bv counsel for the appellant. 


Witness my hand and seal of said Court this 17th 
av of June, 1954. 


[Seal] /s/ WM. H. LOVELESS, 
Clerk, 


[Endorsed]: No. 14400. United States Court of 
.ppeals for the Ninth Cireuit. United Producers 
nd Consumers Co-operative, a Corporation, and 
southwest Co-operative Wholesale, a Corporation, 
.ppellants, vs. Ralph W. Held, Appellee. Tran- 
eript of Record. Appeal From the United States 
istrict Couit for the District of Arizona. 


Filed June 21, 1954. 


/s/ PAUL P. O’BRIEN, 
Merk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 14400 


UNITED PRODUCERS AND CONSUMERS 
CO-OPERATIVE, a Corporation, and 
SOUTHWEST CO-OPERATIVE WHOLE- 
SALE, a Corporation, 

Appellants, 
VS. 


RALPH W. HELD, 
Appellee. 


STATEMENT OF POINTS ON WHICH 
APPELLANTS INTEND TO RELY 


The Appellants in the above-entitled action, pur- 
suant to Rule 17 (6) of the above-stvled Court, 
hereby present the following statement of the points 
on which they intend to rely on this appeal. (The 
parties will be referred to by the same designations 
as they appear in the District Court, Appellants as 
Defendants and Appellee as Plaintiff.) 


The granting of Judgment in favor of Plaintiff 
versus the Defendants and the failure to grant De- 
fendants’ Motion for New Trial and the failure to 
evant Defendants’ Motion to Amend the find- 
ines and the rendering of judgment thereof are 
not justified by the record and are contrary to law, 
upon the following grounds and for the following 
reasons, to wit: 
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1. When a Board of Directors of a corporation 
y resolution authorizes its president and auditor 
) employ a person as general manager and work 
ut the terms of the employment, that does not 
uthorize the President alone to employ the man- 
eer and fix the terms of his employment and an 
ttempted employment and agreement as to terms 
f emplovment by the president alone is unauthor- 
ed and does not result in a valid contract. 


2. When the Board of Directors of a corporation 
uthorizes its president and auditor to employ a 
erson as general manager and work out terms of 
mployment, that authorization implies an employ- 
ent not in conflict with the articles of incorpora- 
on and bylaws of the corporation, and any 
ttempted employment in violation of the articles 
nd bylaws is beyond the scope of the authority of 
1e agents and does not result in a valid contract. 


3. The Board of Directors’ action does not con- 
‘itute an amendment of the bylaws in view of the 
‘atutory procedure for amendment as set forth in 
9-701, et seq., Arizona Code Annotated, 1939, which 
rocedure is exclusive, and, therefore, any attempt 
» amend the bylaws, without following the statute, 
; vold as against public policy and, further. no 
1eeting was ever called by the corporations’ Boards 
or the purpose of amending the bylaws, as_ pro- 
ided in the bylaws. 


4. The articles and bylaws of the corporations 
rovide that the manager holds his office at the 
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pleasure of the Boards of Directors. Therefore, if 
the Boards did authorize the agreement, they acted 
beyond their authority and their acts, therefore, are 
void. 


). The attempted employment on behalf of a 
corporation of a general manager for a term which 
would extend beyond the terms of office of all of the 
Directors of the corporations, is contrary to public 
policy and does not result in any valid or enforce- 
able contract, since one Board of Directors cannot 
bind subsequent Boards as to personnel to carry on 
the operation and management of the corporation. 


6. The attempted employment for a definite pe- 
riod of years of a general manager, with said man- 
ager having power to employ and discharge all 
persons needed to carry on the business of the eor- 
porations is legal and of no binding effect on the 
corporations, where it is shown that the articles of 
incorporation and bylaws provide that the affairs 
of the corporations shall be conducted by the Board 
and that the Board shall have the power to appoint 
and remove all officers and the power to appoint a 
manager who shall hold office at the pleasure of the 
Boards of Directors. 


7. The Boards of Directors of the corporations 
did not ratify the contract. 


8. If an alleged contract to employ a manager 
was bevond the powers of the Boards of the cor- 
porations to make, then such alleged contract cannot 
thereafter be ratified by the Directors of the cor- 
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orations so as to make the corporations Hable 
hereunder, inasmuch as the Boards of Directors 
an ratify for their corporations only that which 
ney could legally have done in the first instance. 


9. The fact that one is dealing with a person 
thom he knows to be an agent is a danger signal 
nd the person so dealing with an agent if he would 
ind the principal must ascertain the extent of the 
gent’s authority and if the agent lacks authority 
» make a purported contract and the person deal- 
ig with him knows or in the exercise of caution 
ould ascertain that the agent lacked such authority, 
1en the purported contract is not binding upon the 
rincipal. 


10. There was a complete failure of performance 
nder the contract by the Plaintiff, even assuming 
qat the contract was valid and enforceable. 


11. There was no ratification of the contract by 
ae Boards for laches for the reason that upon dis- 
overing the terms of the contract, the Boards 
romptly notified the Plaintiff that their authority 
» enter into the contract and the contract was ques- 
oned and that in any case the contract was termi- 
ated. 


12. There was no responsibility on the part of 
ne Defendants for damages to Plaintiff. if any, 
aasmuch as Plaintiff had the obligation to learn 
he scope of the agency, the power of the Boards of 
yirectors and the Plaintiff was promptly notified as 
» the validity of the contract. 
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13. In the computation of the damages by the 
Court, the percentage, in addition to the guaranteed 
salary, was improperly figured, inasmuch as the 
contract, if valid, provided a percentage on the net 
income and not on the net margin. 


14. The allowance of $500.00 for moving ex- 
penses was improperly allowed, inasmuch as there 
was no valid contract and the other damages allowed 
covered such item. 


15. The Boards’ authorization for the two offi- 
cers to employ a manager is impliedly by law the 
authorization to employ in aecordance with and not 
in violation of the articles and bylaws, the statutes 
of the state, common law and publie poliev. 


16. The Boards of Directors could not have rati- 
fied the act of the President, inasmuch as the Boards 
did not know all of the essential facts. 


17. There could have been no ratification of the 
eontract since the Boards cannot ratify an illegal 
act and the owners of the corporations cannot be 
bound or damaged by the Boards’ ratification of 
their illegal act, if there was a ratification. 


18. The Plaintiff cannot claim ratification inas- 
much as he did not use diligence in ascertaining the 
authority of the Boards and of their agents, inas- 
much as he had actual knowledge of the limitations 
of the agents. 


19. The contract was invalid as opposed to the 
statute of frauds as the contract was not signed by 
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I] parties charged therewith or by some person 
iwfully authorized to do so, since Smith was not 
uthorized by the Boards to act alone and the 
uthorization, if any, did not allow for the hiring 
eyond the Boards’ term and did not authorize the 
ining of someone bevond the Boards’ pleasure and 
id not authorize the hiring of a manager with the 
owers to hire and fire all employees, and the Boards 
ould not authorize an amendment of the bylaws 
ecause of statutory law, common law and public 
olicy. 
SCOVILLE & LINTON, 


By /s/ WALTER LINTON, 


ttorneys for Appellants, United Producers and 
Consumers Co-operative and Southwest Co- 
operative Wholesale. 


Receipt of copy acknowledged. 
[Endorsed]: Filed June 18, 1954. 
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STIPULATION ALLOWING EXHIBITS TO 
BE CONSIDERED IN THEIR ORIGINAL 
FORM 


Come Now the Appellants by and through their 
attorneys and the Appellee by and through his at- 
torneys, and stipulate and agree that all exhibits 
designated in the designation of the portion of the 
record to be printed on appeal may be considered 
by the Court in their original form without the 
necessity of reproduction in the printed record. 


SCOVILLE & LINTON, 
By /s/ WALTER LINTON, 
Attorneys for Appellants. 
JENNINGS, STROUSS, 
SALMON & TRASK, 


By /s/ OZELL TRASK, 
Attorneys for Appellee. 


[Endorsed]: Filed June 30, 1954. 


